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GEREKGE

Yatinmlarin Kargilikh Tesviki ve Korunmasi Anlagsmalarinin ana amacit;
beraberinde yalnizca sermaye degil, ayni zamanda teknoloji, yodnetim
becerisi, uluslararas! pazarlara giris sansini da getiren dogrudan yabanci
sermaye yatirimlanni taraf tlkeler arasinda tesvik etmek ve ilgili Glkenin
hukuki duzeni iginde bu yatinmlann korunmasini sagiamaktir.

Ulkemiz miltesebbis ve sermayesinin dig dlkelere aciimasi, ayn
zamanda yabanct yatinm ve ileri teknolojinin Ulkemize gelmesi yolu ile
ekonomimizin kiresellesen dinya ekonomisi iginde etkin bir sekilde yer
almasi, genel ekonomik politkamizin ana hedefleri arasindadir. Bu
cercevede, Ulkemizde yapilan dogrudan yabanci sermaye yatirimlannin
korunmas! ve daha fazla yabanci sermaye gelisinin dzendirilebilmesi igin,
yatinm ve ticaret iligkilerimizin yodun oldugu veya bu iligkilerin gelismesine
yonelik potansiyele sahip oldugu dusintlen ulkelerle, Yatinmiarn Karsilkli
Tesviki ve Korunmasi Anlagmalarinin  imzalanmasina 1962  vyilinda
baglanmistir. Ulkemizin sermaye ihrag eder hale gelmesi ile bu siireg
hizlandirimis ve bugiine kadar 92 tilke ile antlan Anlasma imzalanmistir,

Tarkiye Cumhuriyeti HikOmeti ile Kenya Cumhuriyeti Hikimeti
Arasinda Yatinmlarin Karsilkli Tegviki ve Korunmasina iligkin Anlasma’nin
temel esaslari agagida dzetlenmistir: ' v

1. Anlagmaya taraf Ulke sinirlan iginde gergeklég:tirilen yabanci
sermayeli yatinmlann ve ilgili faaliyetierin tabi olacagd! muameleyi
belirleyerek ekonomik isbirlidi icin uygun kosullar yaratmak,

2. Turkiye ve Kenya'da yabanci yatirimlann kamulastirma ve
devletlestirme ydniinden tabi olacad muamele ve sahip oldudu
haklara agiklik getirmek,

3. Her iki Ulkede, 6zel tesebblsle evsahibi devlet arasinda yatinmiarla
iigili gikabilecek ihtilaflarin ¢ézim yollarini tespit etmek,

4. Her iki Ulkenin yatirimcilarinin elde ettigi karlarin ve diger gelirierin
gecikme clmaksizin transfer edilmesini giivence altina almak

Daha istikrarli bir yatirim ortaminin teminini éngéren bu Anlasma ile
birlikte ki Ulke arasindaki sermaye akisinda artis gerceklesmesi
beklenmektedir. Anlagma, yatinmcilara ekonomik ve yasal glvence verirken,
ilgili Glkelere yeni herhangi bir yik getirmemektedir.
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TURKIVE COMHURIVETI HUKUMETI
ILE
KENYA CUMHURIVETT HURKOMETI
ARASINDA
VATIRIMLARIN
KARSILIKLI TESVIKI VE KORUNMASINA TLISKIN

ANLASMA

Bundan sonra "Akit Taraflar” olarak andlacak olan Tirkive Cumhuriyeti Hikiimeti ve Kenya
Cumburivet Hitkiimeti,

Ozellikle bir Akit Taraf yatmimetlanmn, diger Akit Tarafin tilkesindeki yatrimlar ile ilgili
olarak, aralanndaki ekonomik isbirligini artuma arzusu ile;

Yatmmlann Karsilikl Tegviki ve Korunmass konusundaki Anlasmanin sermaye ve teknoloji
akmni ile Akit Taraflanin ekonomik kalkinmasing tesvik edecedini kabul ederek;

Yatmmlara adil ve hakkaniyvete uygun muamele edilmesining vatinimlar icin istikrarli bir
ortamun tdamesi agisindan arzulanir oldufunda ve ekonomik kaynaklarin etkin kullaniminimn
en Ust dizeye ¢ikanlmasina ve yasam standartlarinm gelistirilmesine katkada bulunacagina

mutabik kalarak; ve

Bu amaglara saglk, giivenlik ve ¢evreye iliskin genel uygulama Snlemleri yannda
wluslararas: kabul g8rmis isei haklavm zayiflaunadan vlasilabilecegine ikna olarak;

Yatrimiarn karsibikh tesviki ve korunmass tle ilpih bir anlagmanim vapimasina karar vermis
olaralke

Asafidaki sekilde anlasmaya varmiglardir:

PONISY




MADDE 1
Tanumlar

Isbu Anlasmanin amacy bakinundan:

1 “Yatirun” terimi; bir Akit Taral vatinmest tarafindan diger Akat Taralin {ilkesinde bu Akit
tarafin kanunlarma ve ditzenlemelerine uygun olarak uzun stireli ekonomik iligkiler kurmak
amaciyla a ya tirdan her tlirld varbig ifade eder ve bunlarla sumrh olmamak Uzere Gzellikle
agafidakilert icerir
{a) tastur ve tasmmaz mallarn yam sia ipotek, rehin, kefalet gibi diger haklar ile diger
benzer haklan,

(b} yeniden vatinlan gelirler,

(¢} para alacaklan veya bir vatinimia ilgili ekonomik degeri olan lcra edilebiliv diger
ia&ﬁ\;(ﬂ

(d) hisseler, hisse senetieri ya da §>;tku1uc tirakin diger her tirld sekli,

(¢ Ozellikle, patentler, telif haklar, ticari unvanlar, smai tasarimlar, teknik slireclerin
yani sira ticarl markalar, ticari itibar ve know-how gibt fikrl ve smal mitlkiyet haklary,

(fy dogal kaynaklarm aranmasi, gelistivilmes z, cikarilmasy ve isletilmesine %Eiﬁif?n
imtiyazian da  kapsavacak sekilde, %m Akit Taralin kanuolar ve  dizenlemele
cercevesinde veya bir sdzlesmeyle verilm s' itivazlar,

¥

Varliklarm yatinldify veya veniden vatmldifn bicimdeki herhangl bir degisikiik, bunlarm
yatirim nitelifiing etkilemer.

“Yatirimer” terlmi:
{a) Her bir Akit Tarafin kanunlarina gore vatandagt olan herhangi bir gergek kisi,

{b) kar amact glitmeyen kurumlar haric olmak Gzere, bir Akit Tarafin kanun ve
ditzenlemelerine gdre tesekkil etmis veya kurulmus, kavith ofisleri veva Snemli
Slehdeki is faaliyetleri ile birlikte is merkezleri stz konusu Akit Tarafin Glkesinde
bulunan ve diger Akit Tarafin filkesinde yatinm yapan sirket, firma veva ortaklbk gibi
herhangi bir tlizel kisiyi ifade eder.

3o “Geliler” terimi bir vatmmdan elde edilen meblaglan ifade eder ve bunlarla smuh
olmamakla beraber ozellikle, kawifaiz, sermaye kazanglar, royaliiler, tioretler, temettiiler veya
bir yatimmla ilgili her titrlit ayni 8demeyi igerir.
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4, “Ulke™Merimi;

(a) Tirkive Cumbhuriyett bakinundan, Glkesi ve kara sulan yamnda  uluslararas
hukuka  uygun  olarak  dofal  keynaklann  arastinimasi,  kullantlmasi  ve
Korunmast amaglanyla Tirkive Cumburiyeti'nin iizerinde vargn vetkisine veya
egemenlik haklarina sahip oldugu deniz alanlarin ifade eder

(b) Kenya Cumhuriyeti bakimndan, kara tlkesini, ig sulanm, Kenya Cumhuriveti’nin
karasularim  ve  bunlann  Uzerindeki hava  sahasiu, aynt  zamanda  Kenya
Cumhuriyeti nin dogat kaynaklarimn aragtiriimas: ve igletilmesi amacivla yiriirlikteki
kanunlara ve uluslarares: hukuka uygun olarak tzerinde egemenlik ve yarg: hakkina
sahip oldufu karasularnnm Stesinde deniz yata@n ve toprakalon da igermek iizere
deniz alanlanm ifade eder,

MADDE?2
Yafruniarim Tesviki ve Koranmasi

1. Kendi kanun ve dizenlemelerine tabi olarak, her b *’1’ Akit Taraf, tilkesinde, diger Akit Taraf

vatimenanmm yatinmlarnn miimkin oldugunca tesvik eder,

- Her bir Akit Taralin vatimmeilanmim yatromlar, diger Akit Tarafin iilkesinde her zaman
w;é ve hakkanivete u.jggbua muameie ile tam koruma ve glivenlikten varaclanacaklardir,

3.Akit Taraflardan highbir, kevfi veya ayrimer tedbirlerle vatimmlann  yénetilmesine,
strdlrithvesine, kullanimma, faydalanilmasima, genisletilmesine veya elden ¢ikarilmasima hig
bir sekilde engel olamaz.

MADDE 3
Yatiruniara Uyenlanacak Muamele

1. Her bir Akit Taraf, kanunlarn ve dizenlemelerl cercevesinde, dier Akit Tarafin

vatirimelannm vatimiari herhangl bir tetmedl iilke yatirimetlariun yatimmlarima benzer
durumlarda uygulanandan daha az elverigh olmayacak sekilde tilkesine kabul eder.

2. Her bir Akit Taraf, kurulmus olan bu yatirumlara, bunlann isletilmesine, yOnetilmesine,
stirdiiriilmesine, kullanimina, faydalaniimasing, genisletilmesine veya clden gikardmasina
tigkin olarak, kendi vatmmedanmp yatimmlanna va da herhangi bir iglineld {ilkenin
vatrrnncdarmm yatrimlanma benzer durumlarda uyguladifs muameleden hangisi en elverigli
ise, bundan daha az elverisli olmayan bir muamelede bulunur,

3. (a) {sbu Maddenin hitkiimleri, bir Akit Taratin tamamen va da kismen vergilendirmeye ya

da yatrimlara iliskin meveut veva z,,dc;mkiek} bir diger ¢ok tarafh anlasma veya diizenleme
ile tammig oldugu bir muameleyi, tercihi veya ayrcalifn, differ,Akit Tarafin yabnimeilarina da
saglamakla yukimli oldugu seklinde yorumlanmaz.




(by Isbu Anlagmanin ayrimeilik yapmama, ulusal muamele ve en cok gdzetilen ulus kaych
hitkiimleri, Akit Taraflardan herhangi birinin, bir glmriik bitligi, ekonomik veya parasal
bii’iige bir ortak pazara veya serbest ticaret bblgesine tiyeliinden veya bunlarta ortaklifindan

ay:mkiamn ve bu Akit Taralin kendi v %tz-‘;mia;gia{ma ya da sirketierine, veya bu gibi bir
birligin, ortak pazarn ya da serbest ticaret bolgesinin {iye devletlerinin vatandasiarina veya
sirketlerine veya herhangi bir Uglinell Glke vatandaslarina veya girketlerine tammus oldugu
meveut veva gelecekteki avantajlara uygulanmaz.

(¢) Isbu Anlasmanm 2. ve 3. Maddelerinin hilkiumleri, Akit Taraflar, toprak, gayrimenku! ve
bunlar Gzerindeki ayni Em‘k edinimlert balomindan kendi vatmmedarinn  yatinmlarna
uyguladifs muamelenin aymisnu diger Akit T maﬁm vatirometlariun yatinmlarina uygulamakla
yiiklimid kilmaz,

(d) Akit Taraflardan her biri, diger Akit Tarafin yatrimedanam yatimlarin ve faaliyetlerin
onemli dlelide etkilememesi kcz} diyvla, kendi yatirumetlarnina, sadece ilkesinde yer alan kitelk
ve orta dlgekli igletmeler ile yeni dogan sanayilerl tesvik etmek amaciyla, kanun ve
diizenlemeleri ¢ergevesinde (}zﬁb% politikalar ve tedbirler vasitasivla tesvik verebilir, ayrealikls
muamele taniyvabilir, dncelik veya imtiyazlar tanryabilir,

MADDE 4
{senel Istisnalar

. Isbu Anlasmanm hichir hitkmty, bir Akit Tarafin:

(a) ipsan, hayvan veya bitki hayatr veya sefhfnun veya cevrenin korunmas: icin
diizenlenen ve uygulanan;

(b) tiikenebilir dofal kaynaklarin korunmasiyla ilgili;

ayruncet olmayan herhangi bir hukuki 8nlemi almasma, stirdiirmesine va da uygulamasina
engel olacak sekilde yorumlanamaz.

2. Isbu Anlasmanin higbir hitkmiy

(a) bir Akit Taratin, agiklanmasini temel gitvenlik cikarlarna aykm gordigi herhangi bir
bilgiyi agiklamasini veya boyle bir bilgiye erisime izin vermesini gerektirecek sekilde;

(b} highir Akit Tarafin,
(i) silah, cephane ve savag geregleri twcareti ile bir askeri ya da diger bir glivenlik
kurulusuna dogrudan veya dola }"1% oiz'wzik differ mal, techizat, hizmet ve teknoloii

saglama amaciyla yapilan alisveris ve islemlere iliskin;

(i) savag zamanmda, silahh catigma veya uluslararas: iliskilerle ilgili dier acil
durumlarda;

NV
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(i) ntikdeer silahlarn veya  diger patayier niikleer cihazlann  yayilmasinm
Onlemmesine Hliskin ulusal politikalarm veya uluslararast anfagmalann uygulanmasiyla
ilgih olarake

{iv) kamuya gercek ve yeterince ciddi bir tehdit yoneltilmesi durumunda kamu
ditzeninin korunmasina iliskin olarak

kendi temel glivenlik gikarlarinm korunmast igin gerekli gdrdiigii tedbirler] almasina engel
olacak sekilde; veva

(¢} herhangi bir Akit Tarafi, uluslararasi bang ve glivenlifin stirdtriilmesi i¢in Birlesmis
Milletler Sartindan kaynaklanan yikGmliliiklerini yerine getirmek amaciyvla harekete
gecmekten alikoyacak gekilde;
voruntlanamaz.

N

3. Isbu Anlagmanin hitktimleri bu Anlagmanin 7.Maddesinin 1(d) paragrafina uygulanmaz.

MADDE S
Ramulastivima

1. Yatuumlar, kamu yaran gézetilerek, ayrimer olmayacak bicimde; aninda, veterli, etkin ve
tam taziminat 8denerek, kanunda éngdritlen usullere uygunluk ilkesine ve ighu Anlagmanin 3,
Maddesinde belirtilen genel muamele ilkelerine gbre yapdanlar baric olmak {zere
kamulastirilamaz, devletlestirilemer veyva dogrudan va da dolayh olarak benzer etkisi olan
tedbirlere (bundan sonra kamulastirma olarak amiacaktiry maruz birakilamaz.

2. Saghk, givenlik ve ¢evre gibi halkin genel refahin ilgitendiren megru amaglarin korunmast
amactyla diizenlenen ve uygulanan ayruncs olmayan vasal dnlemier, dolayl kamulashirma
teskil etrnez.

3. Tazminat, kamulasnrilan yatirnmin kamulagtirma isleminin vapildign veva sdz konusu
kamulastirma isleminin kamuoyuna duyuruldugu farihlerden hangisi Snce ise, bu farihin
hemen Gncesindekd plyasa degerine esit olur, Piyasa degeri, ev sahibi Akit Tarafin kanun ve
diizenlemeleri cergovesinde, vatinidan sermaye, tkame defier, amortisman, cari hasilatlar, ticari
itibar ve diger ilgili unsuriann da dikkate alimmasiyla belirlenir,

4. Tazminat gecikme olmaksizin édenir ve 7. Maddenin 2.paragrafinda da belirtildigi gibi
serbestge fransfer edilebiliv, Tazminat serbestee gevrilebilen bir para cinsi ile ddenir ve
Sdemmesinde gecikme olmas: durumunda tazminat, kamulagtirma tarthinden Sdemenin
vaptichgr tarthe kadar,

{a) Tlrkive Cumburivetinde yvaplan yatimmlar agismdan, kamu alacaklarina ddenen
en vitksek fatz oranina esit oranda,

(b) Kenya Cumhuriyeti actsindan, pivasada olusan ticari orana esit oranda,

biv faiz oranim gerir.
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MADDE ¢
Zararlar icin Tazminat

Bir Akit Taratin, diger Alat Tarahn {ilkesinde savag, ayaklanma, sivil kargasa va da benzer
nedenlerle yatuwunlart zarara ugrayan yatmmetlar, diger Akit Tarafca, zarann telafisi,
tazminat ya da diger ¢dzlmier hususunda, stz konusu Akit Tarafin kendi yatmimeilanna ya da
herhangi bir {igiinclt lkenin yatirnmedanna uyguladign muameleden hangisi daha elverish ise,
bundan daha az elverisli olimavan bir muameleye tabi tutulacaktir,

) E‘q’%ﬁ&ﬁﬁf}'ﬁ 7
Ulliesine 1ade ve Transfer

Her bir Akit Taraf, tim vergisel yikimilliklerinin yerine getirilmesinden sonra, bir
yatirnmla ilgili bltlin transferlerin, kendi {lkesinden igeri ve digariva serbesice ve gecikme
olmaksizin yapiimasina iyi nivetle izin verecektiv, Bu gibi transferier asagidakileri icerir:

(a) ana sermaye ve yatmpu stirdirmek, geligtirmek veya artirmak amagh ek meblaglar,

(b) ayni Sdemeler harig olmak Gzere gelirler,

(¢) bir yatirimun tamamuun veya bir Kismunin satist veva tasfivesinden elde edilen
meblaglar,

(d) 5, 6, 8 ve 9. Maddelerde iliskin tazininatlar,

(e) kredi geri ddemelert, royaltt Sdemeleri, vonetim giderleri, lisans cretlerl veya
diier benzer Gcretler gibi yatirmun isletimesinden kaynaklanan harcamalann ddenmesi jein
gereken meblaglar,

() bir Akit Tarafin tlkesinde bir vatrumla ilgili ¢aligma izinlerini almis olan
diger bir Akit Tarafin vatandaslarinin  hak  ettiklerl maaglar, ficretler ve  diger
ddemeler,

(g) bir yatrum uyusmazh@mdan dogan harcamalar i¢in yapilan 8demeler.

2. Transferler, higbir kisitlama olmaksizin  transfer tarihinde gegerli olan piyasa doviz kuru

lizerinden serbestge ¢evrilebilir bir para birimivle vapilacak ve derhal transfer edilebilecekiir,

zorluklara yol agtifr veya yol agma tehdidini varatmas Eaaiémém her bir Akit Taral ayrima
olmamak kaydiyla gepici stirelerle transferleri kisitlayabiliy
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MADDE 8
Halefiyet

Eger bir Akit Tarafl veya onun ilgili ajanst bir yatinmerya, kendi yatwimerst tarafindan diger
Akit Tarafin tlkesinde vapilmus bir yatirimla ilgili olarak ticari olmayan risklere karg1 kanunla
Kurulmug bir sistem gergevesinde bir ddeme veparsa, iilkesinde vatirim yapilan Akit Taraf 6z
konusu yatimmedan nceld Akit Tarafa veva onun :Eg:jli ajanslarimdan herhangl birine
halefiyet nedeniyle 6nceki ile aynr kapsamda olmak fizere, bu gibi haklarn veya alacaklarin
fransferini tamyvacaktr, '

MADDE ¢
Bir Akit Taraf ile Diger Akit Tarafm Yatiwmmalar Avasirdaki Uvusmazhklarm

Coziimii

L. Akit Taraflardan biri ile dier Akit Tarafin bir vatirimers: arasindaki uvu;mamk ar,
yatirmer taralindan ayrintili bilgl icerecek sekilde iilkesinde yatirnm yapilan Akit Tarafa
yazih olarak bildiilir. Moumkin oldugu dlgtide, yvatnmer ve ilgili Akit Taraf bu
uyugmazhiklan damgmalar ve milzakereler voluyla i 1vi mw{%e ctzmeye gayret ederler

4. Uyusmazhklar, 1. paragrafta belirtilen yazli bildirim tarihini takip eden altr (6)
éa;s;;%mnds bu sekilde ¢oziimienemez ise, yaurnmoemmn secebilecepi asagidaki mercilere
sunulabilir

(a) lilkesinde yvatinm yapimeg olan Akit Tarafin yetkili mahkemesi; veya

(b) “Devietler ile Diger Devletlerin Vatandaglan Arasindaki Yatirim Uyusmazliklanimn
Cozimil Soziesmesi” ile kurulmug Yatwm Uyosmazhiklariun Céziimii icin Uluslararass

Merkez (ICSID); veya

¢y §:%ix"éf3§;w'*s Milletler  Uluslararast Ticaret Hukuku Komisyonu (UNCITRALY nun
i

Tahlkim Usulll Kurallanina gére bu maksatla kurulacak bir ad hoe tahkim mahkemesi.

A Yatimmemm uyusmazhifd isbu Maddenin 2. paragrafinda bahsedilen uyusmazhik ¢8zlim

i

vollarindan birine veya digerine sunduju andan itibaren, bu vollardan birinin secimi nihaidir.
4. Bu Madde'nin 2. paragralinin hiikiimlerine bakilmaksizin;

Her iki Akit Taraf da, Tirkiye Cumburivetinin 3 Mart 1989°da Yatrm Uyusmazhiklarnimn
Joztimil fgin Uluslararass Merkez (ICSIDY e sunmus oldufin, ICSID’e sunubmast uygun
diistintilen veva disinlilmeven uyusmazhik smiflar ile ilgili bildirimlerin isbu Anlasma’nin
iyizima? bir parcasint  olusturduklarnuy ve  Tirkive  Cumhuriveti  tarafindan  aksi
onaylanmadikea, yukarida sézii edilen bildirimlerde ICSID e sunulmast uygun diigliniilmeyen
m‘m‘wné?’uk ximficm wn [CSID’e veva herhangt wluslararasy  uyusmazlikdarn cdziimil
mekanizmasina sunulmayacagm kabul ederler,

5. Yii;ﬁ{%@ 10dan daha az hisse senedi veya
vatirnmlardan kaynaklanan vyusmazhkiar nh@ Lo
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6. Tahkim mahkemesi kararlaring, isbu Anlagmanm hikiimlerine, tlkesinde vatinm yapiian ve
uyusmazliga taraf olan Akt Tarafin kanunlan ve dizenlemelerine (kanunlar lﬁ"ﬁ.ﬂd;.md iliskin
kurallar da dahil olmak Gzere) ve her iki Akit Tarafoa kabul edilen ilgili ulaslararas: hukuk
ilkelerine uygun olarak alacaktr.

7. Tahkim kararlan uyusmazhgin blitlin taraflart i¢in nihat ve baglavier olacaktir. Her bir Akit
Taraf verilen kararlar kendi ulusal kanunlan ;LF{,L\&%H‘(% verine getirecektir,

8. Madde 3’0n ve 2. paragrafi, yatirimer ve ev sahibi Akit Taraf arasmdaki uyusmaziiklann
g;(‘iz;ﬁmum ligkin olarak isbu Anlasma yamnda Akit Taraflardan birinin imza koydugu benzer
diger bir uluslar arasi anlagma ile diizenlenen ayusmazlik ¢oziimi hikiimleri bakimindan
uygulanmayacaktir,

MADDE 10
Akit Taraflar Arvasindaki Uvesmazbildann Céziimi

Lo Akit Taraflar igbu Anlagmamn yoruvmu veya uygulanmasiyla ilgili aralarinda gikan
uyusmazhiklara iy% nivet ve isbirligl rohu icinde geg%wi\ ve adil bir ¢Oziim mrayacakir, Bu
baglamda, Akit Taraflar bu tir sonuglara ulasilmas: igin dogrudan ve anlamli miizakerelerde
bulunmay: kabul ederler. Akit Taraflar yukarida bahsedilen yontemle uyusmazhfm basladify
tarihten itibaren alti (6) ay 1;@1311}@0 kendi aralarmda bir anlasmaya varamazlarsa, Akit
Taraflardan herhangi birinin talebi izerine, uyusmazlik bir hakem mahkemesine sunulabilir.

2. Talebin dilmn“sindm ilibaren 1ki (2) av ufsmméu her bir Akit Taraf bir hakem tavin
edecektir. Tayin edilen bu ki hukem tgtined, bir deviel vatandas: olan figlincll bir hakemi
Baskan olarak seg&ud lerdir. Akit taraflardan herhangi birl belirlenmis stire igerisinde hakem
atayamaz ise Akit Taraflardan birinin talebi Gzerine Uluslararass Adalet Divam Bagkam
tarafindan atama yapilu

3. Eger her iki hakem atanmalarndan itibaren ki (2) ay icerisinde Baskan se¢iminde
anlagmaya varamazlar ise, Baskan Akit Taraflardan birinin talebi tizerine Uluslararas: Adalet
Divanr Bagkant tarafindan atanr.

4. Eger, 2. ve 3. paragraflarda belirtilen durumlarda, Uluslararast Adalet Divam Bagkam stz
konusu gorevi yerine getirmekten alikonursa va da Baskan Akit Taraflardan birinin vatandast
ise, atama Bagkan Velkili tarafindan yapilacaktir ve efer Baskan Vekili de bu glrevi yering
getirmekten alikonursa va da Baskan Vekili Akit Taraflardan bivinin vatandag: ise, atama Akit
Taraflardan birinin vatandag: olmayan en kidemli Divan tyesi tarafindan vapthir

5. Mahkeme Heyet Baskaninin segildigl tarihten itibaren lic (3) ay iginde, ishu Anlasmanin
difer hitkitmleriyle tutarl: olacak sekiide usul kurallars ii:‘f{trirzd@ Anlasmaya varw, Boyle bir
anlagmanin olmaras halinde, tahkim heyet, senel kabul gbrmis uluslararas: tahkim usul
kurallanni dikkate alarak, wsul kurallann tavin  etmesini Uluslararast Adalel Divan
Bagkanmmndan talep eder,
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Aksi kararlagtindmadikea, Baskanin seqildigl tarihten itibaren sekiz (8) ay icerisinde biitin
beyanlar yapilir, biltlin durusmalar tamamlanr ve Mahkeme, hangisi daha sonra gergeklesirse,
son beyanlarm sunulduu veya durugmalarin bittifi tarihten sonra iki (2) ay iginde karara
varir, Hakem mahkemesi, nihal ve baglayict olacak karanm oy ¢oklujiu ile alir

7. Akit Taratlann her bir kﬁﬂd}‘a' tarafindan atanan hakemin masraflart ile tahkim
stirecindeks temsili ile ilgili masraflart karsilar. Baskan in masraflar ile davayla ilgili diger
harcamalar Akit Taraflar tarafindan esit olarak karstlanir. Ancak, mahkeme, masraflann
paylasmuna iliskin farkly bir karar da alabilir.

‘Ek_’fi;& DDE 1t
Istisareler

Akat Taraflar, Anlasmanin uvey ;Eanmmml gizden geeirmek veya Anlagmadan dofabilecek
herhangi bir sorunu incelemek i igin, Akit Taraflardan birinin talebi (zerine istigarelerde
bulunacaklardir. By istisareler Akit Taraflanin uzman yetkilileri arasinda uygun kanallar
voluyla tstilnde anlasmaya vardius bir yer ve zamanda yapilir,

MADDE 12
Uvoulama Kapsams

lsbu Anlasma, bir Akit Tarafin vatimmetlarm difer Akit Tarafin  dlkesinde, o tlkenin
ulusal kanun ve diizenlemeleri ¢ergevesinde, bu Anlasmanin viirtirlige girmesinden dnce ya
da sonra yapilan yatmumlatma  uygulamr, Bununla birlikte, isbu Anlasma yiiriirlige
girmesinden dnee ortava gikan uvusmazhiklara uygulanmaz.

MADDE 13
Yitrfirllige Girme

I Her bir Alat Taraf digerine isbu Anlasmanin dlkesinde ylrticlige girmesi igin gerekli
anayasal islemlerin tamamlandiiny diplomatik yollarla bildirecektir, Isbu Anlasma son
bitdirimin alinig tarthini takip eden 30, glinde virtirhige girecektir,

2. Anlasma on (10} willik bir dinem i¢in ylrfirliikie olacak ve bu Maddenin {giinci
varagrafinag uygun olarak sona erdiviimedifi stivece viirtirlitkte kalacaktir,

3. Akit Taraflardan her bivi, difer Akit Tarafa bir v Oncesinden vazili bir bildirimde
bulunarak itk on yilin sonunda veya bu tarihten sonraki herhangi bir zamanda Anlagmay:
sonlanduabilir,

4, Isbu Anlasma Akit Taraflarn karsihkli yazili mizasiyvla her zaman degistirilebilir,. Bu
degisiklikler ishu Maddenin ilk paragrafinda betirtilen ayvm yasal usul cergevesinde ym‘u.rmge
1

(3
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Isbu Anlagmamn sona erdigi tarihten Once yamlan veya edinilen ve isbu Anlagmanmn
kapsarminda olan diger yatinmlarla ilgili olarak, isbu Anlagmamn diger tiim Maddelerinin

hitgkiimleri sona erme tarihinden itibaren bir on (10) yil daha gegerli ohzmvgﬁ,%g@du wq\
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Isbu Anlagma tam yetkili temsilcileri tarafindan huzurlarmda imzalanmistir,

3

Ankara’da 8 Nisan 2014 tarihinde iki niisha olarak Tiirkge ve Ingilizee dillerinde, tim
metinler esit derecede gegerli olmak Uzere imzalanmistir,

Yorumdan kaynaklanan farkhhidarda, Ingilizee metin fistiin gelir,

TORKIVE CUMHURIYETI KIENYA CUMHURIYETI
HUKUMETI ADINA HUKUMETI ADINA

A

Nihat Ze¥heke ‘ BlyikelF Atntnd C7 Mol
Ekonomi Bakam Diagisler: ve Uluslararast Ticaret Bakam
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AGREEMENT BETWEEN
THE GOVERNMENT OF THE REPUBLIC OF TURKEY
AND
THE GOVERNMENT OF THE REPUBLIC OF KENYA
CONCERNING
THE RECIPROCAL PROMOTION AND PROTECTION OF
INVESTMENTS
The Government of the Republic of Turkey and the Government of the Rupab e of Kenva,
hereinafter referred to as “the Contracting Parties”,
Desiring to promote greater economic cooperation between them, particularly with respect

o investment by mvestors of one Contracting Party in the territory of the other Contracting
Party:

Recognizing that the Agreement on the !«’;u,;p;(mﬂ Promotion and Protection of
Tovestments will stimulate iha flow of capital and technology and the economic
development of the Contracting Partics,

A p;*‘ﬁ:ei'fw tim’ fair and equitable tregtment of investments is desirable in order to maintain a
Si?ibi{, framework for invesiment and will contribute to maximizing effective utilization of
cconomic resources and improve Living standards; and

Convinced that these objectives can be achieved without relaxing health, safety and
£‘3§3\/i‘ ymmental measures of general application as well as internationally recognized labour

Having resolved to conclude an agreement on the reciprocal promotion and protection of
investments;

Have apreed as follows




ARTICLE 1
Definitions

For the purpose of this Agreement;

1. The term “investment” means every kind of asset invested by an investor of a
Contracting Party, for the purpose of establishing lasting economic relations, in the territory
of the other Contracting Party in accordance with its laws and regulations, and shall include
1 particular, but not exclusively:

(a) movable and immovable property, as well as any other rights such as
mortgages, liens, pledges and any other similar rights,

(b} reinvested retums,

(¢} claims to money or any other rights to performance having an economic value
related to an investment,

(d) shares, stocks or any other form of participation in companies,

(e} industrial and ntellectual property cights, in particular patents, ¢ copyrights,

business names, industrial designs, te hﬁm il processes, as well as tradem .,;,Js;&,g
goodwill and know-how,

(f) business concessions conferred under the laws and regulations of a contracting
Party or under a contract including concessions to explore, develop, extract or

exploit natural resources.

Any change in the form in which assets are invested or reinvesied does not affect their
character ag investments.

2. The term "investor” means:

(a) any natural person who is a national of either Contracting Party in accordance
with its laws,

(b} any legal entity such as a company, corporation, firm or partnership mcorporated

or constituted in accordance with the laws and regulations of ?h Contracting Party
excluding non-profit making organizations and having its regl istered office or
principal place of business together with substantial business activities in the territ tory
of that Contracting Party who have made an investment in the territory of the other
Contracting Party,

3. The term "returns” means ihe

amounis yieide{ﬁ by an investment and includes in
parﬁcuiaz. waeus&j; zmt u\cmmf i

capital gains, royalties, fees, dividends

g



4. The term “territory”™ means;

(a) in respect of the Republic of Tukey; territory, territorial sea, as well as the
maritime areas over which the Republic of Turkey has jurisdiction or sovereign
rights for the purposes of exploration, exploitation and conservation of natural
resources, pursuant to international law.

(b} in respect of the Republic of Kenva; the land territory, internal waters and territorial
sea of the Rgpubéw of Kenya and the airspace above them, as well as the maritime
anes beyond the territorial sea including the seabed and subsoil, over which the
Republic of E*’\sta exereises sovereign mr%m or jurisdiction in accordance with ifs
mzm-ai laws in force and international lzw for the purpose of exploration and
exploitation of the natural resources of such areas.

ARTICLE 2
Promotion and Protection of Investments

1. Subject to ifs laws and regulations, each Contracting Party shall in its territory promote
as far as possible investments by investors of the other Contracting Party.

Investments of investors of each Contracting Party shall at all times be accorded fair and
equitable treatment and full protection and security in the territory of the other Contracting
Party.

3. Neither Contracting Party shall in any way impair the management, maintenance, use,
enjoyment, extension, or disposal of such investments by unreasonable or discriminatory
Measures,

ARTICLE 3
Treatment of Investments

I. Each Contracting Party shall admit in its territory investments by investors of the other
Contracting Party on a basis no less favourable than that accorded in like circumstances to
imvestments of investars of any third State, and in accordance with its laws and regulations.

2. Bach Contracting Party shall accord to these investments, once established, freatment no
less tavourable than that accx‘mﬁ@d in like circumstances to investments of its investors or to
investments of investors of any third State, whichever is the more favourable, as regards
the operation, management, maintenance, use, enjoyment, expansion, or disposal of the
investiment.

3. (2) The Provisions of this Article shall not be construed so as to oblige one Contracting
Party to extend to the investors of the other Contracting Party the benefit of any treatment,
preference or privilege which may be extended by the former Contracting Party by virtue
of any existing or future multilateral ag (OO i m,mnmt relating wholly or mai nh
{0 taxation or investments. ‘
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(b} The non-discrimination, national treatment and most-favoured nation freatment
provisions of this Agreement shall not apply to all actual or future advantages accorded b
cither Contracting Party by virtue of any existing or future membership of, or @xsa\vmﬁmx
with o customs, economic or monetary union, a common market or a free trade aren; o
nationals or companies of its own, of Member States of such union, common market or
free trade area, or of any other third State,

(¢) The provisions of Articles 2 and 3 of this Agreement shall not oblige either Contracting
Party to accord investments of investors of the other Confracting Party the same treatment
that it accords to investments of its own investors with regard to aﬂqamun i land and
real estates, and real rights upon them.

(d) Each Contracting Party may, in accordance with its laws and regulations, grant
wncentives, treatment, preferences or privi izg&a.s through special policies or measures 1o its
own investors only for the purpose of promoting small and medium sized enterprises and
infant industries in its territory, subject to the condition that these shall not significantly
affect the investments and activities of the investors of the other Contracting Party,

ARTICLE 4
Ceneral Exceptions

1. Nothing in this Agreement shall be construed to prevent a Confracting Party from
adopting, maintaining, or enforcing any non-discriminatory legal measures;

(a) designed and applied for the protection of human, animal or plant life or healih,
or the environment;

(b) related to the conservation of exhaustible natural resources,

2. Nothing in this Agreement shall be construed:

(a) to require any Cont 'racf:'ﬂg: Party to furnish or allow access to any information
the disclosure of which it considers to be contrary (o its essential security interests;

(b} w0 prevent any Contracting Party from taking any actions that it considers
necessary for the protection of its essential security interests,

(i) relating to the traffic in arms, ammunition and implements of war and to
such traffic and transactions in other goods, materials, services and
technology undertaken directly or indirectly for the purpose of supplying a
military or other security establishment,

(i1) taken in time of war, armed cont ‘E ¢t or other emergency in infernational
relations,

(1) relating to the implementation of national policies or international
agreements respecting the non-proliferation ol nuclear weupons o {\Em
nuclear explosive devices; \\\
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(iv) velating to maintenance of public order where a genuing and sufficiently
serious threat is posed to the public.

(¢} to prevent any Contracting Party from taking action in pursuance of its obligations
under the United Nations Charter for the maintenance of international peace and
security.

3. The provisions of this Article shali not apply to Article 7 paragraph [(d) of this Agreement.

ARTICLES
Expropriation

i. Investments by investors of a Contracting Party in the territory of the other Contracting
Party shall not be expropriated, nationalized or subjected to any measares direct or indirect
having stimilar eftects (hereinafier referred (0 as expropriation) except for a public purpose,
n a non-diseriminatory manner, upon payment of prompt, adequate, offective and full
compensation, and in accordance with due process of law and the general principles of
treatment provided for in Article 3 of this Agreement.

2, Non-discriminatory legal measures designed and applied to protect legitimate public
welfare objectives, such as health, safety and environment, do not constitute indirect
expropriation. ‘

3. Such compensation shall be equivalent to the market value of the expropriatec
mvestment at the time immediately before the expropriation or before the impending
expropriation became public knowledge, whichever is the earlier. The market value shall
be determined in accordance with the laws and regulations of the host Contracting Party
taking into account, inter alia, the capital invested, replacement value, appreciation, current
returns, goodwill and other relevant factors,

4, Compensation shall be paid without delay and be freely transferable as described 1
paragraph 2 Article 7. Compensation shall be payable in a freely convertible currency and
in the event that payment of compensation is delaved, it shall include an interest rate;

(a) with respect to investments made within the Republic of Turkey, equivalent to
the highest interest rate paid on public claims,

{b) in respect of the Republic of Kenva, equivalent to a commercial rate established
on a markel basis,

from the date of dispossession of the expropriated property until the date of actual

npayment,

[



ARTICLE 6
Compensation for Losses

fnvestors of either Contracting P*wtv whose investments sutfer losses in the territory of the
other Contracting Party owing to war, insuriection, civil disturbance or other similar events
shall be accorded by the other i&)ﬂilci{i}ﬁg Party, as regards restifution, indemnification,
compensation or other settlement, a treatment no less favourable than that accorded to its
own mvestors or to investors of any third State, whichever is more favourable.

ARTICLE T
Repatriation and Transfer

1. Upon fulfillment of all tax obligations, cach Contracting Party shall permit in gaod faith
all transfers, related to an investment, to be made freely and without delay into and out of
its territory. Such transfers include;

(a) principal and additional amounts to maintain, develop or increase (h
investinent,

(b) returns except payments in kind,
(¢) proceeds from the sale or liquidation of all or any part of an investment,

(d) compensation pursuant to Articles 8, 6, 8 and 9,

() amounts required for the payment of expenses which arise from the operation of

the investment, such as loans repayments, payment of rovalties, management fees,
license fees or other similar expenses,

() salaries, wages and other vemunerations received by the “’ionais of one
Contracting Party who have obtained in the tewitory of the other Contracting Parly
the corresponding work permits related to an investment,

(g) payments ol expenses arfsing from an investment dispute.

Transters shall be made without any restriction tn a freely convertible currency at the
prevailing market rate of exchange applicable on the date of transfer to the currency to be
transterred and shall be promptly transferable,

3. Where, in exceptional circumstances, payments and capital movements cause or threater
to cause serious balance of payments difficulties, each Contr m ng Party may temporarl &
restrict transfers, provided that such restrictions are not discriminatory.
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ARTICLEE
Subrogation

1t a Contracting Party or any of its related agency makes a payment to an investor under a
system established by law against non-commercial risks in respect of an investment made
by thetr investor in the territory 0 f the other Contracting Party, the latter Contracting Party
shall recognise the transfer of any rights as claim from the investor fo the former
Contracting Party or any of its related agency to exercise by virtue of subrogation any such
right and clanm to the same extent as its predecessor in title.

ARTICLE G
Settlement of Disputes Between an Investors and a Contracting Party

1, Any dispute between one of the Contracting Partles and an investor of the other
Contracting Party, in connection with the investment of that investor, shall be notified in
writing, including detailed information, by the investor to the host Contracting Party. As
far as possible, the investor and the concerned Contracting Party shall endeavour to settle
the dispute through consultations and negotistions in good faith.

2. I the dispute, cannot be seftled in the manner specified in Paragraph 1 within six (6)
months, the dispute may at the choice of the investor, be submitted to;

(d} the competent court of the Contracting Party in whose territory the investment
has been made; or

(by international Centre for Settlement of Investment Disputes (ICSID) set up
h)f the (..,i}‘;wmziz(m on Settlement of Investment Disputes Between States and
Nationals of other States; or

(¢} an ad hoc arbitration tribunal established under the Arbitration Rules of
Procedure of the United Nations Commission for intemational Trade Law
(UNCITRAL).

3. Once the investor has submitted the dispute to one or the other of the dispute settlement

pmu(} res mentioned in paragraph 2 of Lm Article, the choice of one of these procedures
18 final.

4. Notwithstanding the provisions of paragraph 2 of this Article;

both Contracting Parties agrees that the Notifications, submitted by the Republic of Turkey
on March 3, 1989 to the International Cerntre for the Settlement of Investment Disputes
(ICSID) concerning classes of disputes cnmzdemd suitable ot unsuitable for submission to
ICSID, will constitule an integral part of this Agreement and the classes of disputes
considered unsuitable for submission to [CSTD in the aforementioned Notifications shall
not be submitted to ICSID or any internationglemenute settlement mechanism, unless
otherwise agreed by the Republic of hzﬁ\w




5. Disputes arising out of investments which are in the nature of acquisition of shares or
vou;zg power amounting to, or representing of less than ten (10) percent of a company”
through stock exchanges shall not be submitied to international arbitration.

0. The arbitration tribunal shall take its decisions in accordance with the provisions of this
Agreement, the laws and r{:wui itions of the Contracting Party involved in the dispute on
which territory the investment is made (including its rules on the conflict of law) and the -
relevant principles of international law as accepted by both Contracting Partics.

7. The award shall be final and binding for all parties in dispute. Fach Contracting Party
commits itself to execute the award &C\i(}liéiﬂé, {o its national law,

8. Paragraph (2) of Article 3 shall not apply in respect of dispute settlement provisions
between an investor and the hosting Contracting Party laid down simultaneously by this
Agreement and by another similar international agreement to which one of the Contracting
Parties 1s signatory.

ARTICLE 18
Settlement of Disputes Between The Contracting Parties

I. The Contracting Parties shall seek in good faith and a spirit of cooperation a rapid and
equitable solution to any dispute between them concerning the interpretation or application
of this Agreement. In this regard, the Contracting Parties agree o engage 1 direct and
meaningful negotiations to arrive at such solutions. If the Contracting Parties cannot reach
an agreement within six (6) months after the beginning of disputes between t’i}@n'ﬁw} ves
through the toregoing procedure, the disputes may be submitted, upon the request of either
Contracting Party, to an arbitral tribunal,

2. Within two (2) months of receipt of a request, each Contracting Party shall uppoing an
arbitrator. The two arbitrators shall select a third arbitrator as Chairman, who is a national
of a third State. In the event either Contracting Party fails to appoint an arbitrator within
the specified time, the ‘other Contracting Party may request the President of the
International Court of Justice to make the appointment

[f both arbitrators cannot reach an agreement about the choice of the Chairman within
two (2) months after their appointment, the Chairman shall be appointed uporn ih:} request
of either Contracting Party by the President of the International Court of Jus
4. If, in the cases specified under paragraphs (2) and (3) of this Article, the President of the
International Court of Justice is prevented from carrying out the said function or if he is 1
national of either Contracting Party, the appointment shall be made | by the Vice-President,
and if the Vice-President is prevented from carrying out the said function or if he is a
national of either Coniracting Party, the appointment shall be made by the most senior
mermber of the Court who is not dhational of either Contracting Party,

o

‘h“‘ﬁ; - ;:
wy ) o~y ‘ I
& "5{ *




S, The tribunal shall have three (3) months from the date of the selection of the Chairman
to agree upon rules of procedure consistent with the other provisions of this Agreement. In
the absence of such agreement, the tribunal shall request the President of the International
Court of Justice to designate rules of procedure, taking into account generally recognized
rutes ot international arbitral procedure.

6. Unless otherwise agreed, all submissions shall be made and all hearings shall be
completed within eight (8} months of the date of sclection of the Chairman, and the
tribunal shall render its decision within two (2) months after the date of the final
submissions or the date of the closing of the hearings, whichever is later. The arbitral
tribunal shall reach its decisions, which shall be final and binding, by a majority of votes.

7. Each Contracting Party shall bear the costs of the arbitrator appointed by that
Contracting Parly and of its representation in the arbitral proceedings. Both Contracting
Parties shall assume an equal share of the costs of the Chairman, as well as any other costs.
The tribunal may make a different decision regarding the sharing of costs.

ARTICLE 11
Consultations

The Contracting Parties shall, at the request of either Contracting Party, hold consultations
for the purpose of reviewing the implementation of this Agreement and studying any issue
that may arise f{rom this Agreement. Such consultations shall be held between the
competent authorities of the Contracting Parties in a place and at a time agreed on through
appropriate channels.

ARTICLE 12
Seope of Application

This Agreement shall apply to investments i the territory of one Contracting Paity, made
in accordance with its national laws and regulations, by investors of the other Contracling
Party, whether prior to, or after the entry into foree of the present Agreement. However,
this Agreement shall not apply to any disputes that have arisen before its entry into force.

ARTICLE 13
Eutry into ¥orce

1. The Contracting Parties shall notify each other through diplomatic channels, when their
constitutional requirements for the entry info force of this Agreement have been fulfilled.

The Agreement shall enter into force on the thirtieth day following the date of receipt of
the last notification.

2. This Agreement shall remain in force for a period of ten (10) years and shall continue in

force unless terminated in accordance with paragraph 3 of this Article.
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3. Either Contracting Party may, by giving one vyear's written notice to the other
Confracting Party, terminate this Agreement at the end of the initial ten-year period or at
any time thereafter,

4, This Agreement may be amended by mutual written consent of the Contracting Parties
at any time. The amendments shall enter into force in accordance with the same legal
procedure as agreed in the first paragraph of the present Article.

5. With respect to investments made or acquired prior to the date of termination of this
Agreement and to which this Agreement otherwise applies, the provisiony of all of the
other Articles of this Agreement shall thereafier continue to be effective for a further
period of ten (10) vears from such date of termination.

IN WITNESS WHEREOF, the respective plenipotentiaries have signed this Agreement.

DONE 10 duplicate at Ankara on 8/4/2014 in the Turkish and English languages, all texts
being equally authentic,

In case of any divergence of interpretation, the English text shall prevail.

FOR THE GOVERNMENT OF FORTHE GOVE
THE REPUBLIC OF TURKEY

L 20,

\Y
Ni memm\ Amb St e, CBS) CAY
Minister of Economy Cabinet Secretary im Foreign Atfairs and
International Trade

INMENT OF
THE REPUBLIC OF KENYA
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