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. . GEREKCE

Avrupa Konseyine iiye devletlerin, tiye devlet hukuklar1 arasinda’ azami birligin
saglanmas1 amacina uluslararasi sdzlesmeler yoluyla ulagilacag: inanci ile imzaladigi Avrupa
Sozlesmelerinden biri de Suglularin Iadesine Iliskin Avrupa Sozlesmesidir.

Suglularin iadesi uluslararasi adli yardimlagmanin en etkin yollarindan biridir. Bu
gergevede, iilkemiz 1957 tarihli Suglularin Iadesine iliskin Avrupa Sozlesmesine taraf
olmustur. Sozlesmeye taraf olan 33 devletle Tiirkiye arasindaki suglu iadesi islemleri amlan
Sozlesme hiikiimlerine gére yerine getirilmektedir. Bahse konu Sozlesme, Avrupa Konseyi
Sozlesmelerinden biri oldugundan Avrupa iilkelerinin hepsi anilan Sézlesmeye taraftir. Diger
yandan Azerbaycan ve Ermenistan gibi Avrupa iilkesi olmayan bazi devletler de anilan
Sozlesmeye taraf olmugslardir.

Ulkemiz s6z konusu Sozlesmenin 1978 tarihli ikinci Ek Protokoliinii onaylamigtir.
Bununla birlikte, tilkemiz 2012 tarihli Suglularin ladesine Iligkin Avrupa Sozlesmesi’ne Ek
Dérdiincii Protokole taraf degildir. S6z konusu Ek Protokol iilkemizce 22 Mart 2016 tarihinde
imzalanmagtir.

Ek Protokol, cezai konularda uluslararas: isbirliginde meydana gelen degisimleri goz
oniinde bulundurarak, Sézlesmenin zaman agimi, suglulann iadesi sirasinda talep edilen
belgeler ve hususilik kural1 gibi bazi hiikiimlerinin yenilenmesi ve bazi1 agilardan tamamlanmasi
amaciyla hazirlanmigtir.

Bahse konu Ek Protokol, Avrupa Birligi ile 2013 yilinda baslathigimiz Vize Serbestisi
Diyalogu cergevesinde iilkemizce hayata gegirilmesi beklenen uluslararas: yiikiimliiliiklerden
birini olugturmaktadir.

Uluslararas1 hukuk uyarinca, bir uluslararasi anlagmaya iligkin g¢ekince/beyanlarin
anlagsmanin imzalanmasi yahut onay veya katilim belgesinin tevdii sirasinda yapilmasi
miimkiindiir. Bu baglamda, s6z konusu Ek Protokollere iliskin ¢ekince/beyanlartmiz onay
asamasinda bildirilecektir.

Yukarida arz ve izah edilen hususlar ig1iginda, Suglularin Iadesine Iliskin Avrupa
S6zlesmesi’ne Ek Dérdiincii Protokol’iin onaylanmas: tilkemiz agisindan 6nem arz etmektedir.
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Avrupa Konseyi Antlasmalar Serisi - No. 212
Suclularin Iadesine Iliskin Avrupa Sézlesmesi’ne Ek Dérdiincii Protokol
Viyana, 20.09.2012
Bu Protokolii imzalami§ bulunan Avrupa Konseyi’ne Uye Devletler,

Avrupa Konseyinin amacinin iiyeleri arasinda daha fazla biitiinlesmeyi saglamak oldugunu
g6z Oniine alarak;

Sugu cezalandirmaya y6nelik bireysel ve miisterek yeteneklerini giiglendirme arzusuyla;

13 Aralik 1957 tarihinde Paris’te imzaya agilmis bulunan Suglularin adesine Iligkin Avrupa
Sozlesmesi’nin (ETS No. 24) (bundan boyle “Sozlesme” olarak amlacaktir) hiikiimleri ile
sirastyla 15 Ekim 1975, 17 Mart 1978 ve 10 Kasim 2010 tarihlerinde Strazburg’da
imzalanmis olan ii¢ Ek Protokoliine (ETS No. 86 ve 98, CETS No. 209) iliskin olarak;

S6zlesme’nin ve buna Ek Protokollerin yiiriirliige girmesiyle birlikte cezai konularda
uluslararasi isbirliginde meydana gelen degisimi goz 6niinde bulundurmak suretiyle

Sozlesme’nin bazi hikkiimlerinin yenilenmesi ve bazi agilardan tamamlanmasinin arzu
edildigini diigiinerek;

Asagidaki hususlarda mutabik kalmslardar:

Madde 1 — Zaman asim

Sozlesme’nin 10. maddesi asagidaki hiikiimlerle degistirilir:
“Zaman aélml

1. Talep edilen kisinin kovusturmast veya cezalandirlmasinin talep eden Devletin
kanunlan uyarinca zaman agimina ugramig olmasi halinde iade gerceklestirilmez.

2. Talep edilen kisinin kovugturmasi veya cezalandirilmasinin talep edilen Devletin
kanunlan uyarinca zaman asgimina ugramis olmasi halinde iade reddedilmez.

3. Herhangi bir Devlet imza veya kabul, onay, tasdik ve katihhm belgesini tevdi ederken
asagidaki durumlarda 2. Fikray: uygulamama hakkim sakli tuttugunu beyan eder:
a. iade talebinin Devletin kendi ceza hukukuna gére yarg yetkisi bulundugu
suglara iliskin olmas1 durumunda; ve/veya
b. yasalarina gore talep edilen kisinin davasi veya cezalandirilmasi yapilirken
zaman agimma uframasi halinde i¢ hukukun agik bir sekilde suglularin iadesini
yasaklamasi) durumunda. .
AT -
4. Aranan Kisinin davasinin veya cezalandinlmasinin yasalara jéﬁr'e zam“an\asm\f a
ugrayip ugramadigina karar verirken, bu maddenin 3. Fikras: uyarmca;: lzer}nar}gl bir' Qékzn'aée
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CETS 209 - Suglulann iadesi (Dérdiincii Ek Protokol), 20.09.2012
koyan bir Taraf, yasalan geregince, bazi eylemlerin talep edilen Tarafta zaman simrlamasim
sekteye ugratic1 veya askiya alici etkiye sahip olmasi nedeniyle talep eden Tarafta benzer
eylem veya olaylarin meydana gelip gelmedigini goz Sniinde bulundurmalidir.”

Madde 2 — Talep ve yardimci belgeler
Soézlesme’nin 12. maddesi asagidaki hitkiimlerle degistirilecektir:
“Talep ve yardimci belgeler

1 Talep yazili olur ve talep eden Tarafin Adalet Bakanhig veya diger yetkili makami

tarafindan talep edilen Tarafin Adalet Bakanhig veya diger yetkili makamina iletilir. Adalet

Bakanlhifindan baska bir yetkili makam belirlemek isteyen bir Devlet imza sirasinda veya

kabul, onay, tasdik veya katilim belgesinin yanin sira yetkili makaminda meydana gelen

degisikliklere iliskin belgeyi tevdi ederken yetkili makamm Avrupa Konseyi Genel

Sekreterligine bildirir.

2 Talep asagida belirtilenlerde desteklenir:

a. hemen uygulanabilir hikkmiin ve cezanin veya yakalama emrinin veya tutuklama

emrinin veya aym etkiye sahip ve talep eden Tarafin yasalarninda belirtilen usule
uygun olarak ¢ikarilan diger emirlerin bir kopyasi;

b. haklarinda iade talep edilen suglann belirtilmesi. Bu suglarin islendigi yer ve zaman,
yasal tanimlar ve zaman agimina iliskin hiikiimler de dahil olmak tizere, ilgili yasal
hiikiimlere yonelik atif miimkiin oldugunca dogru bir sekilde belirlenir; ve

c. ilgili kanunlarin bir kopyasi veya bunun miimkiin olmadigy durumiarda ilgili kanunun
bir beyan: ve talep edilen kisinin kimligini, uyrugunu ve yerini belirlemeye yardim
edecek diger bilgilerle birlikte s6z konusu kiginin miimkiin oldugunca dogru bir
betimlemesi.”

Sézlesme’ye Ikinci Ek Protokoliin 5. maddesi bu Protokoliin Taraflan arasinda gegerli
degildir. '

Madde 3 — Hususilik Kurah
Sézlesme’nin 14. maddesi asagidaki hiikiimlerle degistirilir:
“Hususilik Kurah

1 Iade edilen bir kisi bir cezamn veya yakalama emrinin yerine getirilmesi amaciyla
tutuklanmaz, yargilanmaz, dava edilmez, cezalandinlmaz ve gézaltina alinmaz. Bununla
birlikte s6z konusu kisinin asagida belirtilen durumlar haricinde iadesine sebep olan sug
disinda yakalanmasindan once isledigi herhangi bir sugtan otirii kisisel Szglrligii
kisitlanmaz: '

' A Rl O R

L,

a. lade Eden Tarafin buna nza gdstermesi halinde. Riza alinabilmesi' iciji’ bjrwf;a"'vlg;\)te
bulunulacak ve buna 12 tincii maddede belirtilen belgeler ile iadé édileri sahsin S6z
konusu suga iligkin beyaninin hukuken gegerli bir tutanag eklené'ccktir‘.:,Riz‘a_i}tléleBir‘ie
sebep olan sugun da bu Sozlesme’nin hiikiimlerine gore iadeye-t tabi ohnasi h@jir_idc:
nza gosterilir. Karar miimkiin olan en kisa siirede alinmali ve bu; siire nzaya ygnelik




CETS 209 - Suglularin iadesi (Dérdiinci Ek Protokol), 20.09.2012

talebin alinmasindan sonra 90 giinii gegmemelidir. Talep edilen Taraf igin bu fikrada
belirtilen stireye uymamn miimkiin olmamas: halinde, s6z konusu Taraf talep eden
Tarafi gecikmenin nedenlerinden ve kararin alinmasi i¢in gerekli olan tahmini
zamandan haberdar eder;

b. iade edilen sahsin, nihai olarak serbestisine kavusmasim takip eden 30 giin zarfinda
iade edildigi Tarafin topraklarim, elinde imkan oldugu halde terk etmemesi veya terk
ettikten sonra buraya geri dsnmesi halinde.

2 Ancak, talep eden Taraf;
a. s6z konusu kisinin kisisel 6zgirliigiinii kisitlayan tedbirler haricinde dava &ncesi
sorusturmalar yiiriitebilir;

b. zamanasiminin yasal etkilerini engellemek amaciyla gryaben dava agilmasi da dahil
olmak lizere yasal mevzuati gergevesinde gerekli tiim tedbirleri alabilir;

c. kisiyi topraklarindan ¢ikarmak igin gerekli biitiin tedbirleri alabilir.

3 Herhangi bir Devlet, imza veya kabul, onay, tasdik veya katilim belgesini tevdi
ederken veya daha sonraki bir zamanda asagidaki durumlarda, 1. fikradan istisnada bulunmak
suretiyle, aym beyanda bulunan talep eden bir Taraf riza talebinin 1. fikranin a. bendine gore
sunulmas halinde iade edilen kisinin kisisel 6zgiirliigiiniin sinirlandinldigint beyan edebilir:
a. talep eden Taraf ya 1. fikranun a. bendine gére nza talebi ile ayni zamanda ya da daha
sonra s6z konusu simrlamaya bagvurmaya niyetlendigi tarihte bildirimde bulunur; ve
b. talep edilen Tarafin yetkili makam bu bildiriyi aldigim agikga beyan eder.

Talep edilen Taraf herhangi bir zamanda bu sinurlamaya y6nelik itirazim dile getirebilir ve bu
da talep eden Tarafin uygun olmas: durumunda iade edilen kisinin saliverilmesi de dahil
sinirlamanin bir an 6nce sona erdirilmesine yénelik zorunlulugunu gerektirir.

4 Itham edilen sugun tarifi takibat esnasinda degismigse, ancak yeniden tavsif edilen
sugun iadeyi gerektirdigi bu sugun unsurlarimin temelinde gosterilebiliyorsa iade edilen sahis
hakkinda takibat veya cezalandirma yapilabilir.”

Madde 4 - Ugiincii Bir Devlete Tekrar iade

S6zlesme’nin 15. maddesinin metni bu maddenin 1. fikrasi olur ve asagidaki 2. fikra ile
desteklenir:

“2 Talep edilen Taraf 1. Fikrada belirtilen nzaya iliskin kararim miimkiin olan en kisa
siirede ve rzaya iliskin talebin ve uygun olmasi halinde 12. Maddenin 2. Fikrasinda belirtilen
belgelerin alinmasindan sonra 90 giinii gegmeyecek sekilde alir. Talep edilen Taraf i¢in bu
fikrada belirtilen siireye uymamn miimkiin olmamas: halinde, s6z konusu Taraf talep eden
Tarafi gecikmenin nedenlerinden ve karann alinmas: igin gerekli olan tahmini zamandan
haberdar eder.”

Madde 5 - Transit Gegis ' e

Sézlesme’nin 21. maddesi agagidaki hiikiimlerle degistirilir:

“Transit Gegis
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1 Akit Taraflardan birinin topraklarindan transit gegis yapilmasina séz konusu sugun
transit gecis saglamas talep edilen Taraf¢a Sozlesme’nin 3. ve 4. maddeleri uyarinca siyasi
veya yalnizca askeri bir nitelikte oldugunun diigiiniilmedigi durumlarda transit gegis talebinin
tevdi esilmesi ile izin verilir. '
2 Transit gegise iliskin talep agagidaki bilgileri icerir:
a. uygun olmasi halinde uyrugu veya uyruklan da dahil olmak iizere iilkesine iade
edilecek kisinin kimligi;
b. transit gegisi talep eden makam;
¢. tutuklama emri ve benzer bir yasal etkiye sahip bagka bir emrin veya infazi miimkiin
hitkmiin varliginin yam sira kisinin iade edileceginin onaylanmasi;
d. nihai hiikiimdeki en agir ceza veya maruz birakilan ceza da dahil olmak iizere sugun
dogasi ve yasal tamimu;
€. yer, zaman ve aranan kisinin olaya ne derece miidahil oldugu da dahil olmak iizere
sugun islendigi kosullann tasviri. .
3 Planlanmayan inisin olmasi durumunda, talep eden Devlet 12. maddenin 2. fikrasinmn
a. bendinde belirtilen belgelerden birinin mevcut oldugunu derhal bildirir. Bu bildirim 16.
maddede belirtilen gegici tutuklamaya iligkin talebin yerine geger ve talep eden Devlet soz
konusu inigin meydana geldigi topraklarin sahibi olan Tarafa bir transit gegis talebi sunar.

4 6. madde uyarnnca, transit gegis izni vermesi talep edilen bir iilkenin vatandaginin
transit gegisi reddedilebilir.
5 Herhangi bir Devlet, imza veya kabul, onay, tasdik veya katilim belgesini tevdi

ederken, suglularin iadesini gergeklestirdigi durumlarin sadece bazilarinda veya hepsinde s6z
konusu kisinin transit gegisine izin verme hakkin1 sakli tuttugunu beyan eder.

6 Ulkesine iade edilen kisin transit gegisi kisinin hayatimn veya Ozgiirliiginiin irk, dini,
uyrugu veya siyasi gortisii nedeniyle tehlikeye girebileceginin ditsiiniildiigt durumlarda higbir
tilkeden yapilmaz.”

Madde 6 — iletisim kanallar: ve yollar
S6zlesme asagidaki hiikiimlerle desteklenir:
“[letigim kanallar: ve yollan

1 Sozlesme’nin amaglar uyannca, iletisim Taraflarin gergekligini tasdik etmelerine
olanak saglayacak sartlarda yazih olarak elektronik veya diger yollarla iletilebilir. Hangi
durumda olursa olsun, ilgili Taraf talep iizerine ve ne zaman olursa olsun ve belgelerin asillan
ile resmi tasdikli kopyalarini tevdi eder.

2 Uluslararas: Kriminal Polis Orgiitiiniin (Interpol) veya diplomatik kanallarin kullanim:
hari¢ birakilmaz.

3 Herhangi bir Devlet, imza veya kabul, onay, tasdik veya katiim belgesini tevdi
ederken, Sozlesme’nin 12. ve 14. maddelerinin 1. fikrasinin a bendi uyarinca talebin ve
tamamlayic: belgelerin ashim ve resmi tasdikli kopyasim gerektirme hakkim sakli tutugunu
beyan eder.”

Madde 7 — Sozlesme ve diger uluslararasi belgelerle iliski e
1 Bu Protokolde kullanilan kelime ve ifadeler Sozlesme’nin anlamu kapsamynda

1

yorumlanir. Bu Protokole- Taraf olanlar s6z konusu oldugunda, Sc'izlésmg:’ni'n" hiikiimIeri bu
Protokoliin hiikiimleri ile uyumlu olacag: 6lgiide gerekli de@isﬂdﬂ@eﬁn- yapilmasi- sarfs
gecerli olur. . (O
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2 Bu Protokoliin hiikiimleri Sozlesme ile ikili ve ¢ok tarafli anlasmalar arasindaki
iligkileri kapsayan S¢zlesme’nin 28. maddesinin 2 ve 3. fikralarimin uygulanmasina halel
getirmez.

Madde 8 — Uyusmazhklarm dostane bir sekilde ¢oziimii
Sozlesme asagidaki hiikiimlerle desteklenir:
“Uyusmazhklarin dostane bir yekilde ¢oziimii

Avrupa Konseyi Sug Sorunlan Komitesi Sézlesme’nin ve Ek Protokollerinin uygulanmasina
iligkin olarak bilgilendirilir ve bunlarin yorumlanmas: ve uygulanmasmdan dogabilecek
herhangi bir uyusmazhgin dostane bir sekilde ¢oziimiiniin saglanmasi igin gerekli olan her

sey yapilir.”
Madde 9 — imza ve yiiriirliige girme

1. Bu Protokol Sozlesme’ye taraf olan veya Sézlesme’yi imzalayan Avrupa Konseyl
Uye Devletlerinin imzasma agiktir. Protokol onay, kabul veya tasdike tabidir. Bir imzaci
S6zlesme’yi daha dnceden veya es zamanl olarak onaylamug, kabul etmig veya tasvip etmis
ise Protokolii onaylamaz, kabul etmez veya tasvip etmez. Onay, kabul veya tasvip belgeleri,
Avrupa Konseyi Genel Sekreterine tevdi edilir.

2. Protokol, igiincii onay, kabul, tasdik veya katilim belgesinin tevdi edilmesinden
itibaren ii¢ aylik siirenin sona ermesini takip eden ayin ilk giinii yiiriirlige girer.

3. Kabul, tasdik veya onay belgesini tevdi eden herhangi bir imzact Devlet bakimindan,
bu Protokol belgelerin teslim edilme tarihinden itibaren ii¢ aylik siirenin sona ermesini takip
eden ayn ilk giinii yiiriirliige girer.

Madde 10 — Taraf olma

1 Sozlesme’ye taraf olan herhangi bir iiye olmayan Devlet yiiriirliige girdikten sonra bu
Protokole taraf olabilir.
2 Taraf olma Avrupa Konseyi Genel Sekreterine taraf olma belgesini tevdi ettikten

sonra yliriirliige girer.
3 Katilan her Devlet i¢in Protokol, katilma belgesinin tevdi edildigi tarihten sonraki iig

aylik dénemin bitimini izleyen ayin ilk giinii yiiriirliige girer.
Madde 11 - Gegici kapsam

Bu Protokol, bahsi gegen Taraflar arasinda Protokoliin yiiriirliige girmesinden sonra alinan
talepler i¢in gegerlidir.

Madde 12 — Ulkesel uygulama

1 Herhangi bir Devlet, imza sirasinda veya onay, kabul, uygun bulma veya taraf olma
belgelerini tevdi ederken, Protokoliin uygulanacagi iilkeyi veya tilkeleri belirtebilir. -

2 Her devlet, daha sonraki herhangi bir tarihte, Avrupa Konseyi /Genel Sekretenn
muhatap bir beyanla, bu Protokol’iin uygulama alamm, beyanda behrtlle%ek baska herhangl'
bir iilkeyi kapsayacak sekilde genisletebilir. Protokol, s6z konusu ulkc l‘bak1mmdan “s@ ;j
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konusu beyanin Genel Sekreter tarafindan alinma tarihinden itibaren {i¢ aylik siirenin sona
ermesini takip eden ayin ilk giinii yiiriirlige girer.
3 Onceki iki paragrafin altinda yapilan her bildirim, boyle bir bildirimde belirtilen her
tilke agisindan Avrupa Konseyi Genel Sekreteri’ne yapilacak bir bildirimle geri ¢ekilebilir.
Sbz konusu geri ¢ekme, s6z konusu bildirimin Genel Sekreter tarafindan alinma tarihinden
itibaren alt1 aylik siirenin sona ermesini takip eden aym ilk giinii gegerlilik kazanir.

Madde 13 — Beyannameler ve ¢ekinceler

1 Bu Protokol ile degistirilmeyen Sézlesme’nin ve Ek Protokollerinin hiikiimlerine bir
Devlet tarafindan konulan gekinceler s6z konusu Devletin imza veya onay, kabul, uygun
bulma veya taraf olma belgelerini tevdi ederken aksini beyan etmezse bu Protokole de
uygulanabilir. Ayni durum Sézlesme ve Sozlesme’ye Ek Protokoller uyarinca veya geregince
yapilan herhangi bir beyannameye uygulanr.

2 Sozlesme’nin bu Protokol ile degistirilen herhangi bir hitkkmiine yonelik olarak bir
Devlet tarafindan konulan ¢ekince ve yapilan beyannameler bu Protokoliin Taraflan arasinda
uygulanmaz.

3 S6zlesme’nin bu Protokol ile degistirilen 10. maddesinin 3. fikras: ve 21. maddesinin
5. Fikrasinda ve bu Protokoliin 6.m 3. fikrasinda belirtilen gekinceler hari¢ olmak iizere bu
Protokoliin hiikiimleri uyarinca herhangi bir ¢ekince konulamaz. Konulan herhangi bir
¢ekinceye miitekabiliyet uygulanabilir. ,

4 Herhangi bir Devlet bu Protokol uyarinca koydugu cekinceyi veya yaptif1
beyannameyi alindig1 giin yiiriirliige girecek olan ve Avrupa Konseyi Genel Sekreterligine
gonderilecek bir bildirim vasitasiyla tamamen veya kismen gekilebilir.

Madde 14 — Feshi ihbar

1 Her bir Taraf, kendisini ilgilendirdigi dereceye kadar, Protokoliin feshini Avrupa
Konseyi Genel Sekreterine bildirim gondererek ihbar edebilir.

2 S6z konusu fesih, s6z konusu bildirimin Avrupa Konseyi Genel Sekreteri tarafindan
alinma tarihinden itibaren alt1 aylik siirenin sona ermesini takip eden ayin ilk giinii gegcerlilik
kazanur. -

3 Sozlesme’nin feshedilmesi otomatik olarak bu Protokoliin feshedilmesini gerektirir.

Madde 15 - Bildirimler

Avrupa Konseyi Genel Sekreteri Konsey iiyesi Devletlere ve bu Protokole katilan her Devlete

asagidakileri bildirir:

Her imzalama iglemini;

sunulan her onay, kabul, uygun bulma veya katilim belgesini;

bu Protokol’lin, yukaridaki 9. ve 10. maddeler uyarinca yiiriirliige girdigi her tarihi;

bu Protokol tarafindan degistirilen Sézlesme’nin 10. maddesinin 3 ve 5. fikrasi ile 21.

maddesinin 5. fikras1 ile bu Protokoliin 6. maddesinin 3. fikrasi uyarinca konulan

herhangi bir ¢ekince ve bu ¢ekincenin geri gekilmesi;

e. bu Protokol tarafindan degistirilen So6zlesme’nin 12. maddenin 1. fikrasi, 14.
maddenin 3. fikras: ile bu Protokolin 12. maddesi uyarinca yapilan:herhangi bir

oo

beyanname ve bu beyannamenin geri ¢ekilmesi; K].’J""". . ‘ TN
f. 14. maddenin hiikiimleri uyarinca alinan bildirimler ve ihbarin yirarlige girdigi tarih;

g. bu Protokol’e iligkin bagka her tiirlii iglem, bildirim veya beyam.’. N
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Yukaridaki hususlan tasdiken, usuliine uygun olarak yetkilendirilmis asagida imzalan
bulunanlar, bu Protokol’ii imzalamislardir.

20 Eylil 2012 tarihinde Viyana’da, Ingilizce ve Fransizca olarak imzalanmug olup her iki
metin esit derecede gecerli olmak tizere, tek niisha halinde, Avrupa Konseyinin arsivinde
saklanmak iizere tevdi edilmistir. Avrupa Konseyi Genel Sekreteri, Avrupa Konseyi iiyesi
olan her bir Devlete ve Sézlesme’yi katilan ancak Avrupa Konseyi iiyesi olmayan Devletlere
tasdik edilmis kopyalan iletir.
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CONSEIL DE LEUROPE
Série des Traités du Conseil de I'Europe - n° 212

Quatriéme Protocole additionnel a la Convention européenne d’exfradition

Vienne, 20.1X.2012

Les Etats membres du Conseil de I'Europe, signataires du présent Protocole,

Considérant que le but du Conseil de I'Europe est de réaliser une union plus étroite entre ses
membres ;

Désireux de renforcer leur capacité individuelle et collective a réagir a la criminalité ;

Vu les dispositions de la Convention européenne d'extradition (STE n° 24) ouverte a la
signature a Paris le 13 décembre 1957 (ci-aprés dénommeée « la Convention »), ainsi que les
trois Protocoles additionnels (STE nos 86 et 98, STCE n° 209), faits a Strasbourg
respectivement le 15 octobre 1975, le 17 mars 1978 et le 10 novembre 2010 ;

Jugeant souhaitable de moderniser un certain nombre de dispositions de la Convention et de
la compléter a certains égards, compte tenu de I'évolution de la coopération internationale en
matiére pénale depuis I'entrée en vigueur de la Convention et de ses Protocoles
additionnels ;

Sont convenus de ce qui suit :

Article 1 — Prescription

L'article 10 de la Convention est remplacé par les dispositions suivantes :
« Prescription

1 L'extradition ne sera pas accordée lorsque la prescription de {'action ou de la peine est
acquise d'aprés la législation de la Partie requérante.

2 L’'extradition ne sera pas refusée au motif que la prescription de I'action ou de la peine
serait acquise d'aprés la Iégisiation de la Partie requise.

3  Tout Etat peut, au moment de la signature ou lors du dépét de son instrument de
ratification, d’acceptation, d’approbation ou d'adhésion, déclarer qu'il se réserve le droit
de ne pas appliquer le paragraphe 2 :

a lorsque la demande d'extradition se fonde sur des mfractlons‘pour Iesquelles cet
Etat est compétent en vertu de son propre droit pénal ; et/ou i L @
( J v e p
b si sa législation interne interdit expressément I'extradition Io que Ia prescnptl n de

I'action ou de la peine serait acquise d'aprés sa législation. 4 = 1 v
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4  Afin de déterminer si la prescription de I'action ou de la peine est acquise d'aprés sa
législation, toute Partie ayant fait une réserve en vertu du paragraphe 3 du présent
article prendra en considération, conformément a sa législation, tout acte ou fait qui est
intervenu dans la Partie requérante, dans la mesure ou les actes ou faits de méme
nature ont pour effet d'interrompre ou de suspendre la prescription dans la Partie
requise. »

Article 2 - Requéte et pléces a I'appul
L'article 12 de la Convention est remplacé par les dispositions suivantes :
« Requéte et piéces a I'appui

1 La requéte sera formulée par écrit. Elle sera adressée par le ministére de la Justice ou
toute autre autorité compétente de la Partie requérante au ministére de la Justice ou
toute autre autorite compétente de la Partie requise. Tout Etat qui souhaite désigner une
autre autorité compétente que le ministére de la Justice notifie au Secrétaire Général du
Conseil de I'Europe son autorité compétente au moment de la signature ou lors du dépét
de son instrument de ratification, d'acceptation, d'approbation ou d’adhésion, ainsi que
tout changement ultérieur concernant son autorité compétente.

2 |l sera produit & I'appui de la requéte :

a  une copie soit d'une décision de condamnation exécutoire, soit d'un mandat d'arrét
ou de tout autre acte ayant la méme force, délivré dans les formes prescrites parla
loi de la Partie requérante

b un exposé des faits pour lesquels I'extradition est demandée. Le temps et le lieu de
leur perpétration, leur qualification Iégale et les références aux dispositions légales
qui leur sont applicables, y compris aux dispositions concernant la prescription,
seront indiqués le plus exactement possible ; et

¢ une copie des dispositions légales applicables ou, si cela n'est pas possible, une
déclaration sur le droit applicable, ainsi que le signalement aussi précis que
possible de lindividu réclamé et tous autres renseignements de nature a déterminer
son identité, sa nationalité et sa localisation. »

L'article 5 du Deuxiéme Protocole additionnel & la Convention ne s'appliquera pas entre les
Parties au présent Protocole.

Article 3 — Régle de la spécialité
L'article 14 de la Convention est remplacé par les dispositions suivantes :
« Régle de la spécialité

1 La personne qui aura été livrée ne sera ni amrétée, ni poursuivie, ni jugée, ni condamnée,
ni detenue en vue de I'exécution d'une peine ou d'une mesure de sdreté, ni soumise a
toute autre restriction de sa liberté individuelle, pour un fait quelconque aptérieur a la
remise, autre que celui ayant motivé I'extradition, sauf dans les cas suivants:: . KN
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a lorsque la Partie qui I'a livrée y consent. Une demande sera présentée a cet effet,
accompagnée des piéces prévues a l'article 12 et d'un procés-verbal judiciaire
consignant les déclarations de la personne extradée. Ce consentement sera donné
lorsque linfraction pour laquelle il est demandé entraine elle-méme I'obligation
d'extrader aux termes de la présente Convention. La décision sera prise le plus tot
possible et dans un délai n'excédant pas 90 jours suivant la réception de la
demande de consentement. Lorsqu'il n'est pas possible pour la Partie requise de
respecter le délai prévu au présent paragraphe, elle en informe la Partie requérante,
en lui précisant les raisons du retard et le temps nécessaire estimé pour prendre la
décision ;

b  lorsque, ayant eu la possibilité de le faire, la personne extradée n'a pas quitté, dans
les 30 jours qui suivent son élargissement définitif, le territoire de la Partie a laquelle
elie a été livrée ou si elle y est retournée aprés |'avoir quitté.

2 Toutefois, la Partie requérante pourra :

a prendre des mesures d'enquéte n'impliquant pas de restriction de la liberté
individuelle de la personne concemée ;

b prendre les mesures nécessaires en vue d'une interruption de la prescription
conformément a sa législation, y compris le recours & une procédure par défaut ;

¢ prendre les mesures nécessaires en vue d'un renvoi éventuel du territoire.

3 Tout Etat peut, au moment de la signature ou lors du dépét de son instrument de
ratification, d'acceptation, d'approbation ou d'adhésion, ou a tout moment ultérieur,
déclarer que, par dérogation au paragraphe 1, une Partie requérante ayant fait la méme
déclaration peut restreindre la liberté individuelle de la personne extradée lorsqu'elle a
introduit une demande de consentement prévue au paragraphe 1.a, a condition que :

a la Partie requérante notifie, soit en méme temps que la demande de consentement
prévue au paragraphe 1.3, soit ultérieurement, la date a laquelle elle a l'intention de
commencer a appliquer une telle restriction ; et

b lautorité compétente de la Partie requise accuse réception de cette notification
expressément.

La Partie requise peut exprimer son opposition a cette restriction a tout moment, ce qui
entraine l'obligation pour la Partie requérante de mettre fin immédiatement a la
restriction, y compris, le cas échéant, en libérant la personne extradée.

4  Lorsque la qualification donnée au fait incriminé sera modifiée au cours de la procédure,
la personne extradée ne sera poursuivie ou jugée que dans la mesure ou les éléments
constitutifs de l'infraction nouvellement qualifiée permettraient I'extradition. »

Article 4 — Réextradition a un Etat tiers

Le texte de l'article 15 de la Convention devient le paragraphe 1 du méme article et est
complété par un paragraphe 2 ainsi rédigé :

« 2 La Partie requise prend la décision concemant le consentement. prévu au paragraphe 1
le plus t6t possible et dans un délai n'excédant pas 90 jours sunvant la. rgcephon de la
demande de consentement et, le cas échéant, des pléces prévues au- paragraphe 2 de
I'article 12. Lorsqu'il n'est pas possible pour la Partie requise/de respecter le déla' ]
au présent paragraphe, elle en informe [a Partie requerante,nen Iun p*recnsarit‘le
du retard et le temps nécessaire estimé pour prendre la dé0|s|on ) o
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Article 5 — Transit
L'article 21 de la Convention est remplacé par les dispositions suivantes :
« Transit

1 Le transit & travers le territoire de I'une des Parties contractantes sera accordé sur
présentation d'une demande de transit a la condition qu'il ne s'agisse pas d'une infraction
considérée par la Partie requise du transit comme revétant un caractére politique ou
purement militaire compte tenu des articles 3 et 4 de la présente Convention.

2 Lademande de transit contiendra les renseignements suivants :

a [lidentité de la personne a extrader, y compris sa ou ses nationalités si cette
information est disponible ;

b  l'autorité qui demande le transit ;

¢ lexistence d'un mandat d'arrét ou d'un autre acte ayant la méme force juridique ou
d'un jugement exécutoire, ainsi que la confirmation que la personne est a extrader ;

d  la nature et la qualification légale de l'infraction, y compris la peine maximale ou la
peine imposée par le jugement définitif ;

e une description des circonstances de la commission de linfraction, précisant la
date, le lieu et le degré de participation de la personne recherchée.

3 En cas d'atterrissage fortuit, la Partie requérante attestera immédiatement I'existence
d'une des piéces prévues au paragraphe 2.a de I'article 12. Cette notification produira les
effets de la demande d'arrestation provisoire visée a I'article 16 et la Partie requérante
adressera une demande de transit a la Partie sur le territoire de laquelle cet atterrissage
aeu lieu.

4  Le transit dun ressortissant, au sens de l'article 6, du pays requis du transit pourra étre
refusé.

5  Tout Etat peut déclarer, au moment de la signature ou lors du dépédt de son instrument
de ratification, d'acceptation, d'approbation ou d'adhésion, qu'il se réserve le droit
d'accorder le transit d'un individu uniquement aux mémes conditions que celles de
l'extradition ou a certaines d'entre elles.

6 Le transit de lindividu extradé ne sera pas effectué a travers un territoire ol il y aurait
lieu de croire que sa vie ou sa liberté pourraient étre menacées en raison de sa race, de
sa religion, de sa nationalité ou de ses opinions politiques. »

Article 6 - Voies et moyens de communication

La Convention est complétée par les dispositions suivantes :

« Voies et moyens de communication ST %
RN

tgy >
.

1 Pour l'application de la Convention, les communications peuwvi ﬁg s'effectuer par. voie
électronique ou par tout autre moyen laissant une trace écrite,dans~des conditions
permettant aux Parties d'en vérifier 'authenticité. Dans tous les cas, la Partie concernée
doit soumettre, sur demande et a tout moment, l'original ou une copie certifiée coriforme
des documents.
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2 Le recours a I'Organisation internationale de police criminelle (Interpol) ou a la voie
diplomatique n’est pas exclu.

3 Tout Etat peut, au moment de la signature ou lors du dépdt de son instrument de
ratification, d'acceptation, d'approbation ou d'adhésion, déclarer qu'aux fins des
communications prévues a l'article 12 et a l'article 14, paragraphe 1.3, de la Convention
il se réserve le droit de demander I'original ou une copie certifi€e conforme de la requéte
et des piéces a l'appui. »

Article 7 — Relation avec la Convention et d’autres instruments internationaux

Les termes et expressions employés dans le présent Protocole doivent étre interprétés au
sens de la Convention. Pour les Parties au présent Protocole, les dispositions de la
Convention s'appliquent, mutatis mutandis, dans la mesure ol elles sont compatibles avec
les dispositions du présent Protocole.

Les dispositions du présent Protocole ne font pas obstacle a l'application de larticle 28,
paragraphes 2 et 3, de la Convention concemant les relations entre la Convention et les
accords bilatéraux ou multilatéraux.

Article 8 — Réglement amiable
La Convention est complétée par les dispositions suivantes :
« Réglement amiable

Le Comité européen pour les problémes criminels du Conseil de I'Europe sera tenu
informé de I'exécution de la Convention et de ses Protocoles additionnels et facilitera
autant que de besoin le réglement amiable de toute difficulté a laquelle leur interprétation
et leur exécution donneraient lieu. »

Article 9 - Signature et entrée en vigueur

Le présent Protocole est ouvert a la signature des Etats membres du Conseil de I'Europe qui
sont Parties a la Convention ou qui I'ont signée. Il est soumis a ratification, acceptation ou
approbation. Un signataire ne peut ratifier, accepter ou approuver le présent Protocole sans
avoir antérieurement ou simultanément ratifié, accepté ou approuvé la Convention. Les
instruments de ratification, d'acceptation ou d'approbation seront déposés auprés du
Secrétaire Général du Conseil de I'Europe.

Le présent Protocole entrera en vigueur le premier jour du mois qui suit I'expiration d'une
période de trois mois aprés le dépot du troisieme instrument de ratification, d'acceptation ou
d’'approbation.

Pour tout Etat signataire qui déposera ultérieurement son instrument de ratification,
d'acceptation ou d'approbation, le présent Protocole entrera en vigueur le premier jour du
mois qui suit I'expiration d’'une période de trois mois aprés la date de dépaét.

Article 10 — Adhésion

Tout Etat non membre qui a adhéré a la Convention pourra adhérer au présent Pratocole
aprés son entrée en vigueur. ¥ow S

du Conseil de I’Europe




STCE 212 — Extradition (Quatriéme Protocole additionnel), 20.1X.2012

Pour tout Etat adhérent, le Protocole entrera en vigueur le premier jour du mois qui suit
I'expiration d’'une période de trois mois apres la date du dépdt de l'instrument d’adhésion.

Article 11 — Champ d’application temporel

Le présent Protocole s'applique aux requétes introduites aprés l'entrée en vigueur du
Protocole entre les Parties concemnées.

Article 12 — Application territoriale

Tout Etat peut, au moment de la signature ou au moment du dépét de son instrument de
ratification, d'acceptation, d’approbation ou d’adhésion, designer le ou les territoires auxquels
s’appliquera le présent Protocole.

Tout Etat peut, & tout moment ultérieur, par une déclaration adressée au Secrétaire Général
du Conseil de I'Europe, étendre I'application du présent Protocole a tout autre territoire
désigne dans cette déclaration. Le Protocole entrera en vigueur a Pégard de ce territoire le
premier jour du mois qui suit I'expiration d'une période de trois mois aprés la date de
réception de la déclaration par le Secrétaire Général.

Toute déclaration faite en vertu des deux paragraphes précédents peut étre retirée, en ce qui
conceme tout teritoire désigné dans cette déclaration, par notification adressée au Secrétaire
Geénéral du Conseil de I'Europe. Le retrait prendra effet le premier jour du mois qui suit
I'expiration d’'une période de six mois aprés la date de réception de la notification par le
Secrétaire Général.

Article 13 — Déclarations et réserves

Toute réserve faite par un Etat a I'égard d'une disposition de la Convention et de ses
Protocoles additionnels qui n'est pas modifiée par le présent Protocole s'applique également
au présent Protocole, 8 moins que cet Etat n'exprime l'intention contraire au moment de la
signature ou au moment du dép6t de son instrument de ratification, d'acceptation,
d'approbation ou d'adhésion. Il en est de méme pour toute déclaration faite a I'égard ou en
vertu d'une disposition de la Convention et de ses Protocoles additionnels.

Les reéserves et déclarations faites par un Etat a 'égard des dispositions de la Convention qui
sont modifiées par le présent Protocole ne s'appliqueront pas dans les relations entre les
Parties au présent Protocole.

Aucune réserve n'est admise aux dispositions du présent Protocole, a I'exception des
réserves prévues a larticle 10, paragraphe 3, et a Ilarticle 21, paragraphe 5, de la
Convention, tels qu'ils sont modifiés par le présent Protocole, et a I'article 6, paragraphe 3, du
présent Protocole. La réciprocité peut étre appliquée a toute réserve.

Tout Etat peut retirer, en tout ou partie, une réserve ou une déclaration qu'il a faite
conformément au présent Protocole, au moyen d'une notification adressée au Secrétaire
Général du Conseil de I'Europe, qui prendra effet & la date de sa réception.

e A T
Article 14 — Dénonciation e ;“:\
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Toute Partie pourra, en ce qui la conceme, dénoncer le présent Pljgtocole en ._adressant'a' une

notification au Secrétaire Général du Conseil de I'Europe. 4 A

La dénonciation prendra effet le premier jour du mois qui suit I'expiration d'une périoqe'g siX
mois aprés la date de réception de la notification par le Secrétaire'-@éngral_ du Congeil de

I'Europe. -
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La denonciation de la Convention entralne automatiquement la dénonciation du présent
Protocole.

Article 15 — Notifications

Le Secrétaire Général du Conseil de I'Europe notifiera aux Ftats membres du Conseil de
I'Europe et a tout Etat ayant adhéré au présent Protocole :

a toute signature;
b le dépot de tout instrument de ratification, d'acceptation, d'approbation ou d'adhésion :
c toute date d'entrée en vigueur du présent Protocole, conformément a ses articles 9 et 10

d toute réserve faite en vertu de l'article 10, paragraphe 3, et de l'article 21, paragraphe 5,
de la Convention, telle que modifiée par le présent Protocole, ainsi que de Farticle 6,
paragraphe 3, du présent Protocole et tout retrait d'une telle réserve ;

e toute déclaration faite en vertu de [l'article 12, paragraphe 1, et de larticle 14,
paragraphe 3, de la Convention, telle que modifiée par le présent Protocole, ainsi que de
l'article 12 du présent Protocole et tout retrait d'une telle déclaration ;

f  toute notification regue en application des dispositions de I'article 14 et la date 3 laquelle
la dénonciation prendra effet :

g tout autre acte, déclaration, notification ou communication ayant trait au présent
Protocole.

En foi de quoi, les soussignés, diment autorisés a cet effet, ont signé le présent Protocole.

Fait a Vienne, le 20 septembre 2012, en frangais et en anglais, les deux textes faisant
également foi, en un seul exemplaire qui sera déposé dans les archives du Conseil de
I'Europe. Le Secrétaire Général du Conseil de I'Europe en communiquera copie certifiée
conforme & chacun des Etats membres du Conseil de I'Europe ainsi qu'aux Etats non
membres ayant adhéré a la Convention.
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CONSEIL DE UEUROPE
Council of Europe Treaty Series - No. 212

Fourth Additional Protocol to the European Convention on Extradition

Vienna, 20.1X.2012

The member States of the Council of Europe, signatory to this Protocol,

Considering that the aim of the Council of Europe is to achieve greater unity between its
members;

Desirous of strengthening their individual and collective ability to respond to crime;

Having regard to the provisions of the European Convention on Extradition (ETS No. 24)
opened for signature in Paris on 13 December 1957 (hereinafter referred to as “the
Convention”), as well as the three Additional Protocols thereto (ETS Nos. 86 and 98, CETS
No. 209), done at Strasbourg on 15 October 1975, on 17 March 1978 and on 10 November
2010, respectively; '

Considering it desirable to modemise a number of provisions of the Convention and
supplement it in certain respects, taking into account the evolution of international co-
operation in criminal matters since the entry into force of the Convention and the Additional
Protocals thereto; .

Have agréed as follows:

Article 1 — Lapse of time

Article 10 of the Convention shall be replaced by the following provisions:
“Lapse of time

1 Extradition shall not be granted when the prosecution or punishment of the person
claimed has become statute-barred according to the law of the requesting Party.

2 Extradition shall not be refused on the ground that the prosecution or punishment of the
person claimed would be statute-barred according to the law of the requested Party.

3 Any State may, at the time of signature or when depositing its instrument of ratification,
acceptance, approval or accession, declare that it reserves the right not to apply
paragraph 2: .

oy,
.r ¥ ..*:‘\
a  when the request for extradition is based on offences for which’ that ‘Stafe has;3\
jurisdiction under its own criminal law; and/or ' N
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b if its domestic legislation explicitly prohibits extraditon when the p(osépugioﬁ Earl
punishment of the person claimed would be statute-barred according to.its. Iaw.-'d.u,_" 4
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4 When determining whether prosecution or punishment of the person sought would be
statute-barred according to its law, any Party having made a reservation pursuant to
paragraph 3 of this article shall take into consideration, in accordance with its law, any
acts or events that have occurred in the requesting Party, in so far as acts or events of
the same nature have the effect of interrupting or suspending timedimitation in the
requested Party.”

Article 2 - The request and supporting documents
Article 12 of the Convention shall be replaced by the following provisions:
“The request and supporting documents

1 The request shall be in writing. It shall be submitted by the Ministry of Justice or other
competent authority of the requesting Party to the Ministry of Justice or other competent
authority of the requested Party. A State wishing to designate another competent
authority than the Ministry of Justice shall notify the Secretary General of the Council of
Europe of its competent authority at the time of signature or when depositing its
instrument of ratification, acceptance, approval or accession, as well as of any
subsequent changes relating to its competent authority.

2 The request shall be supported by:

a  acopy of the conviction and sentence or detention order immediately enforceable or
of the warrant of arrest or other order having the same effect and issued in
accordance with the procedure laid down in the law of the requesting Party;

b  a statement of the offences for which extradition is requested. The time and place of
their commission, their legal descriptions and a reference to the relevant legal
provisions, including provisions relating to lapse of time, shall be set out as
accurately as possible; and

¢ acopy of the relevant enactments or, where this is not possible, a statement of the
relevant law and as accurate a description as possible of the person claimed,
together with any other information which will help to establish his or her identity,
nationality and location.”

Article 5 of the Second Additional Protocol to the Convention shall not apply as between
Parties to the present Protocol. .
Article 3 ~ Rule of speciality

Article 14 of the Convention shall be replaced by the following provisions:

“Rule of speciality

1 A person who has been extradited shall not be arrested, prosecuted, tried, sentenced or
detained with a view to the carrying out of a sentence or detention order, nor shall he or
she be for any other reason restricted in his or her personal freedom for any offence
committed prior to his or her surrender other than that for which he or she was

)

extradited, except in the following cases:
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a  when the Party which surrendered him or her consents. A request for consent shall
be submitted, accompanied by the documents mentioned in Article 12 and a legal
record of any statement made by the extradited person in respect of the offence
concerned. Consent shall be given when the offence for which it is requested is
itself subject to extradition in accordance with the provisions of this Convention. The
decision shall be taken as soon as possible and no later than 90 days after receipt
of the request for consent. Where it is not possible for the requested Party to comply
with the period provided for in this paragraph, it shall inform the requesting Party,
providing the reasons for the delay and the estimated time needed for the decision
to be taken;

b when that person, having had an opportunity to leave the territory of the Party to
which he or she has been surrendered, has not done so within 30 days of his or her
final discharge, or has returned to that territory after leaving it.

2 The requesting Party may, however:

a carry out pre-trial investigations, except for measures restricting the personal
freedom of the person concerned; .

b take any measures necessary under its law, including proceedings by default, to
prevent any legal effects of lapse of time;

¢  take any measures necessary to remove the person from its territory.

3 Any State may, at the time of signature or when depositing its instrument of ratification,
acceptance, approval or accession or at any later time, declare that, by derogation from
paragraph 1, a requesting Party which has made the same declaration may, when a
request for consent is submitted pursuant to paragraph 1.a, restrict the personal freedom
of the extradited person, provided that:

a  the requesting Party notifies, either at the same time as the request for consent
pursuant to paragraph 1.a, or later, the date on which it intends to apply such
restriction; and

b the competent authority of the requested Party explicitly acknowledges receipt of
this notification.

The requested Party may express its opposition to that restriction at any time, which shall
entail the obligation for the requesting Party to end the restriction immediately, including,
where applicable, by releasing the extradited person.

4 When the description of the offence charged is altered in the course of proceedings, the
extradited person shall only be proceeded against or sentenced in so far as the offence
under its new description is shown by its constituent elements to be an offence which
would allow extradition.”

Article 4 - Re-extradition to a third State

The text of Article 15 of the Convention shall become paragraph 1 of that articltg_:.ang,‘§h‘all.v!g;eh

supplemented by the following second paragraph: W R
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‘2 The requested Party shall take its decision on the consent referred to in paragraph 1 as
soon as possible and no later than 90 days after receipt of the request for consent, and,
where applicable, of the documents mentioned in Article 12, paragraph 2. Where it is not
possible for the requested Party to comply with the period provided for in this paragraph,
it shall inform the requesting Party, providing the reasons for the delay and the estimated
time needed for the decision to be taken.”

Article 5 — Transit
Article 21 of the Convention shall be replaced by the following provisions:
“Transit

1 Transit through the territory of one of the Contracting Parties shall be granted on
submission of a request for transit, provided that the offence concerned is not considered
by the Party requested to grant transit as an offence of a political or purely military
character having regard to Articles 3 and 4 of this Convention.

2 The request for transit shall contain the following information:

a the identity of the person to be extradited, including his or her nationality or
nationalities when available; '

b the authority requesting the transit;

¢ the existence of an arrest warrant or other order having the same legal effect or of
an enforceable judgment, as well as a confirmation that the person is to be
extradited;

d  the nature and legal description of the offence, including the maximum penalty or
the penalty imposed in the final judgment;

e a description of the circumstances in which the offence was committed, including
the time, place and degree of involvement of the person sought.

3 In the event of an unscheduled landing, the requesting Party shall immediately certify
that one of the documents mentioned in Article 12, paragraph 2.a exists. This notification
shall have the effect of a request for provisional arrest as provided for in Article 16, and
the requesting Party shall submit a request for transit to the Party on whose territory this
landing has occurred.

4  Transit of a national, within the meaning of Article 6, of a country requested to grant
transit may be refused.

5 Any State may, at the time of signature or when depositing its instrument of ratification,
acceptance, approval or accession, declare that it reserves the right to grant transit of a
person only on some or all of the conditions on which it grants extradition.

6 The transit of the extradited person shall not be carried out through any territory where

there is reason to believe that his or her life or freedom may be threatened by reason of
his or her race, religion, nationality or political opinion.” B -
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Article 6 — Channels and means of communication

The Convention shall be supplemented by the following provisions:
“Channels and means of communication

1 For the purpose of the Convention, communications may be forwarded by using
electronic or any other means affording evidence in writing, under conditions which allow
the Parties to ascertain their authenticity. In any case, the Party concerned shall, upon
request and at any time, submit the originals or authenticated copies of documents.

2 The use of the International Criminal Police Organization (Interpol) or of diplomatic
channels is not excluded.

3  Any State may, at the time of signature or when depositing its instrument of ratification,
acceptance, approval or accession, declare that, for the purpose of Article 12 and
Article 14, paragraph 1.a, of the Convention, it reserves the right to require the original or
authenticated copy of the request and supporting documents.”

Article 7 — Relationship with the Convention and other international instruments

The words and expressions used in this Protocol shall be interpreted within the meaning of
the Convention. As regards the Parties to this Protocol, the provisions of the Convention shall
apply, mutatis mutandis, to the extent that they are compatible with the provisions of this
Protocol.

The provisions of this Protocol are without prejudice to the application of Article 28,
paragraphs 2 and 3, of the Convention concerning the relations between the Convention and
bilateral or multilateral agreements.

Article 8 — Friendly settlement
The Convention shall be supplemented by the following provisions:
“Friendly settlement

The European Committee on Crime Problems of the Council of Europe shall be kept
informed regarding the application of the Convention and the Additional Protocols thereto
and shall do whatever is necessary to facilitate a friendly settlement of any difficuity
which may arise out of their interpretation and application.”

Article 9 ~ Signature and entry into force

This Protocol shall be open for signature by the member States of the Council of Europe
which are Parties to or have signed the Convention. It shall be subject to ratification,
acceptance or approval. A signatory may not ratify, accept or approve this Protocol unless it
has previously ratified, accepted or approved the Convention, or does so simultaneously.
Instruments of ratification, acceptance or approval shall be deposited with the Secretary
General of the Council of Europe.

This Protocol shall enter into force on the first day of the month following the expiration of a
period of three months after the deposit of the third instrument of mtiﬁmtion,,_ad@pgn‘céagr
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In respect of any signatory State which subsequently deposits its instrument of ratification,
acceptance or approval, this Protocol shall enter into force on the first day of the month
following the expiration of a period of three months after the date of deposit.

Article 10 — Accession

Any non-member State which has acceded to the Convention may accede to this Protocol
after it has entered into force.

Such accession shall be effected by depositing an instrument of accession with the Secretary
General of the Council of Europe.

In respect of any acceding State, the Protocol shall enter into force on the first day of the
month following the expiration of a period of three months after the date of the deposit of the
instrument of accession.

Article 11 — Temporal scope

This Protocol shall apply to requésts received after the entry into force of the Protocol
between the Parties concerned.

Article 12 — Territorial application

Any State may, at the time of signature or when depositing its instrument of ratification,
acceptance, approval or accession, specify the territory or territories to which this Protocol
shall apply.

Any State may, at any later time, by declaration addressed to the Secretary General of the
Council of Europe, extend the application of this Protocol to any other territory specified in the
declaration. In respect of such territory the Protocol shall enter into force on the first day of the
month following the expiration of a period of three months after the date of receipt of such
declaration by the Secretary General. -

Any declaration made under the two preceding paragraphs may, in respect of any territory
specified in such declaration, be withdrawn by a notification addressed to the Secretary
General of the Council of Europe. The withdrawal shall become effective on the first day of
the month following the expiration of a period of six months after the date of receipt of such
notification by the Secretary General.

Article 13 — Declarations and reservations

Reservations made by a State to the provisions of the Convention and the Additional
Protocols thereto which are not amended by this Protocol shall also be applicable to this
Protocol, unless that State otherwise declares at the time of signature or when depositing its
instrument of ratification, acceptance, approval or accession. The same shall apply to any
declaration made in respect or by virtue of any provision of the Convention and the Additional
Protocols thereto.

Reservations and declarations made by a State to any provision of the Convention which is
amended by this Protocol shall not be applicable as between the Parties to this, Protocol.,, y
R
No reservation may be made in respect of the provisions of this Protocol, with.the exception.ofy,
the reservations provided for in Article 10, paragraph 3, and Article 21,{paragraph 5;-0f.the
Convention as amended by this Protocol, and in Article 6, paragraph! 3, of t,h:LsyPrth_
Reciprocity may be applied to any reservation made. L el
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Any State may wholly or partially withdraw a reservation or declaration it has made in
accordance with this Protocol, by means of a notification addressed to the Secretary General
of the Council of Europe, which shall become effective as from the date of its receipt.

Article 14 — Denunciation

Any Party may, in so far as it is concerned, denounce this Protocol by means of a notification
addressed to the Secretary General of the Council of Europe.

Such denunciation shall become effective on the first day of the month following the expiration
of a period of six months after the date of receipt of the notification by the Secretary General
of the Council of Europe.

Denunciation of the Convention automatically entails denunciation of this Protocol.

Article 15 — Notifications

The Secretary General of the Council of Europe shall notify the member States of the Council
of Europe and any State which has acceded to this Protocol of:

a  any signature;

b the deposit of any instrument of ratification, acceptance, approval or accession;

¢ any date of entry into force of this Protocol in accordance with Articles 9 and 10;

d any reservation made in accordance with Article 10, paragraph 3, and Article 21,
paragraph 5, of the Convention as amended by this Protocol, as well as Article 6,
paragraph 3, of this Protocol, and any withdrawal of such a reservation;

e any declaration made in accordance with Article 12, paragraph 1, and Article 14,
paragraph 3, of the Convention as amended by this Protocol, as well as Article 12 of this

Protocol, and any withdrawal of such a declaration;

f  any notification received in pursuance of the provisions of Article 14 and the date on
which denunciation takes effect;

g  any other act, declaration, notification or communication relating to this Protocol.

In witness whereof the undersigned, being duly authorised thereto, have signed this Protocol.

Done at Vienna, this 20th day of September 2012, in English and in French, both texts being
equally authentic, in a single copy which shall be deposited in the archives of the Council of
Europe. The Secretary General of the Council of Europe shall transmit certified copies to each
member State of the Council of Europe and to the non-member States which have acceded to
the Convention.




SUCLULARIN IADESINE iLISKiN AVRUPA SOZLESMESINE EK DORDUNCI
PROTOKOL’E iLiSKiN CEKINCE

“Tiirkiye, 1. madde uyarinca iade talep edilen taraf oldugunda, Tirk hukukuna gore
zamanagimina ugramus talepleri kabul etmeyecektir."




RESERVATION REGARDING THE FOURTH ADDITIONAL PROTOCOL TO THE
EUROPEAN CONVENTION ON EXTRADITION

"With regard Article 1, when Turkey is the requested party for extradition, it shall not accept
the requests barred by the statute of limitation in accordance with Turkish law."
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SUCLULARIN iADESINE ILISKIN AVRUPA SOZLESMESINE EK DORDUNCU
PROTOKOL’E BEYAN

Tirkiye, “Suglulanin Iadesine Iliskin Avrupa Sézlesmesine Ek Dordiinci Protokol”iin
onaylamasimin, hukuken gegerliligi bulunmayan “Kibris Cumbhuriyeti”nin amlan Protokole
taraf olan Giiney Kibns Rum Yonetimi tarafindan temsil edildigi iddiasimin herhangi bir
bigimde kabulii anlamima gelmeyecegini ve Tiirkiye’ye s6zde Kibris Cumhuriyeti ile igbu
Protokol kapsaminda herhangi bir temasta bulunma yiikiimliiliigii getirmeyecegini beyan eder.

Kibnis Cumbhuriyeti, Ada’daki Kibns Rum ve Tirk halklar1 arasinda ortaklik temeline
dayandinilan uluslararasi antlagmalar uyarinca 1960 yilinda kurulmugtur. Sézkonusu ortaklik
Kibns Rum tarafimn 1963 yilinda Kibns Tiirk tarafini tiim devlet organlarindan zorla
uzaklagtirarak devleti hukuka aykin bir sekilde ele gecirmesiyle ortadan kalkmgtir. Boylelikle
1963 yilindan itibaren Ortakhik Devleti’nden dislanan Kibnsh Tiirkler, kendi hudutlan
igerisinde érgiitlenerek, devlet otoritesini, salahiyetini ve egemenligini icra etmektedir. Kibrish
Tiirkleri ve Kibrish Rumlan ortaklasa ve dolayisiyla Kibris’1 bir biitiin olarak hukuken veya
fiilen temsil etmeye yetkili tek bir makam mevcut degildir. Bu itibarla, Kibnisli Rumlar,
kendileriyle esit haklara sahip Kibnsh Tiirkler ya da bir biitiin olarak Kibris iizerinde yetki,
salahiyet veya egemenlik iddiasinda bulunamazlar.




DECLARATION ON FOURTH ADDITIONAL PROTOCOL TO THE EUROPEAN
CONVENTION ON EXTRADITION

Turkey declares that her signing/ratification of the “Fourth Additional Protocol to the European
Convention On Extradition” neither amounts to any form of recognition of the Greek Cypriot
Administration’s pretention to represent the defunct “Republic of Cyprus” as party to the
“Fourth Additional Protocol to the European Convention On Extradition”, nor should it imply
any obligations on the part of Turkey to enter into any dealing with the so-called Republic of
Cyprus within the framework of the said “Fourth Additional Protocol to the European

Convention On Extradition”.

“The Republic of Cyprus” was founded as a Partnership State in 1960 by Greek and Turkish
Cypriots in accordance with international treaties. This partnership was destroyed by the Greek
Cypriot side when it unlawfully seized the state by forcibly ejecting all Turkish Cypriot
members in all the state organs in 1963. Eventually, Turkish Cypriots who were excluded from
the Partnership State in 1963 have organized themselves under their territorial boundaries and
exercise governmental authority, jurisdiction and sovereignty. There is no single authority
which in law or in fact is c;ompetent to represent jointly the Turkish Cypriots and the Greek
Cypriots and consequently Cyprus as a whole. Thus, the Greek Cypriots cannot claim authority,
jurisdiction or sovereignty over the Turkish Cypriots who have equal status or over the entire

Island of Cyprus.




