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GEREKCE

Avrupa Konseyi biinyesinde hazirlanan ve Ulkemiz adina 10 Kasim 2010 tarihinde
imzalanan “Hiiktimliilerin Nakline Dair Sdzlesmeye Ek Protokol”, Hitkiimlilerin Nakline
Dair S6zlesmenin uygulanmasim kolaylastirma arzusuyla hazirlanmugtir. Bu amagla bilhassa
nakli saglanan hitkiimliilerin sosyal rehabilitasyonuna 6nem verilmistir.

S8z konusu Protokol ile, hitkkiimliiniin rizas: gerekmeksizin, cezasina baglamadan veya
cezasi tamamlanmadan hitkim devletinden vatandagi oldugu tlkeye kagan kisi hakkinda
hilkkim devleti tarafindan cezanin yerine getirilmesinin diger devlet tarafindan tstlenilmesinin
talep edilebilecegi belirtilmigtir. Hiikiiml{in{in isledigi sugun siir dig1 edilmesi gerektiren bir
su¢ oldufu hallerde hikkiimliintin mzas: bulunmadan ve infazmn bitimj beklenmeksizin
vatandast oldugu ilkeye nakledilmesi diizenlenmektedir. Bu diizenlemenin  milli

menfaatlerimize uygun olmadif diiglinitldiigiinden, konu hakkinda “beyan” da
bulunuimustur.
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Hiikiimliilerin Nakline Dair Sézlesmeye Ek Protokol

Strasbourg, 18 Arahk 1997

Onsoz
Avrupa Konseyi iiye Devletleri ve igbu Protokolii imzalayan diger Devletler,

21 Mart 1983 tarihinde Strasbourg’da imzaya agilan Hilkiimlillerin Nakline Dair
Sozlesme’nin (Bundan bdyle “Sézlesme™ olarak sézii edilecek) uygulanmasin kolaylagtirma
arzusuyla ve ozellikle kabul edilen hiikiimliilerin sosyal rehabilitasyonunu ve adaletin

islemesini genisletme amaclarini takip ederek;

Pek ¢ok Devletin kendi vatandaslarini iade edemeyeceginin farkinda olarak;
Belirli konularda S6zlesme’nin desteklenmesinin istendigini diistinerek,
Asagidaki sekilde anlasmuslardir:

Madde 1 — Genel hiikiimler

1. Isbu Protokol’de kullamlan kelimeler ve ifadeler Sézlesme’nin anlami iginde

yorumlanir.

2. Sozlesme’nin hiikiimleri igbu Protokol’tin hiiktimlerine uyumlu oldugu o&lgiide
gecerlidir.

Madde 2 — Hiikiim Devletinden kacan Kisiler

1. Taraflardan birinin nihai bir kararn pargasi olarak diger bir Tarafin ulkesmde:'{‘.7"3:'_,,“ e

hiikmedilen bir cezaya konu vatandagimin, hiikklim Devletinde cezamn uygulanmas',_\_;le |

veya cezanin daha fazla uygulanmasini Onlemek amaciyla, cezasi tamamlanmadanp‘
once vatandagi oldugu iilkeye kagmasi halinde, hitkiim Devleti diger Tarafin cezanin

uygulanmasin: {istlenmesini talep edebilir.

2. Hikiim Devletinin talebi iizerine, yerine getiren Devlet, talebi destekleyen belgelerin

oy ]é’l’lf: wo
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veya talep konusunda karar verilmesini beklemek lizere hukurnlunun ulkesx

alinmasindan 6nce veya bu talep hakkindaki karardan 6nce hiikiimliiyii tutu}ga




kalmasim saglamak i¢in herhangi bir tedbiri alabilir. Gegici tedbirlere iliskin talepler
Sozlesme’nin 4. Maddesinin 3. Fikrasinda s6zii edilen bilgileri kapsar. Hikiimliiniin
ceza durumu, bu fikra nedeniyle gozaltinda gegirilen slirenin sonucu olarak

agirlastirnllamaz.
3. Cezamn uygulanmasinin nakli i¢in hiiktimliiniin r1zas1 gerekmez.
Madde 3 — Ihra¢ veya simr dis1 emrine konu hiikiimliiler

1. Hikiim Devleti tarafindan talep edilmesi lizerine, yerine getiren Devlet, isbu Madde
hiikiimlerine bagli olarak, yerine getiren Devlette verilen hiikmiin veya bu hiikiimle
sonuglanan herhangi bir idari kararin ihrag¢ veya smnir dig1 emri veya kisi cezaevinden
salindiktan sonra hiikiim Devleti iilkesinde kalmasina izin Verilmemesi tedbiri

icermesi halinde kiginin rizasi olmadan hilkiimliinin naklini kabul edebilir.

2. Yerine getiren Devlet, hiikiimliiniin goriigtinti gz dntinde bulundurmadan, 1. Fikrada

belirtilen amaglar i¢in onay veremez.

3. Bu Maddenin uygulanmas1 amaciyla, hiikiim Devleti, yerine getiren Devlete agagidaki

belgeleri sunmalidir:
a. Onerilen nakle iliskin hiikiimliiniin gériiglind iceren bir beyanname, ve

b. ihrac veya simr disi emri veya cezaevinden salindiktan sonra hilkiimliin{in hiikiim
Devleti iilkesinde kalmasina izin verilmeyecegini belirtir nitelikte herhangi bir

emir.

4. Bu Madde geregince nakledilen kisi mahkumiyetine konu nakilden dnce isledigi
herhangi bir su¢ nedeniyle verilen bir mahkumiyet veya tutuklama emrini yerine
getirmek amaciyla dava edilemez, mahkum edilemez veya tutuklanamaz, veya

herhangi bir sebeple, asagidaki haller haricinde, kisisel 6zgiirliigii kisitlanamaz:

a. Hikiim Devletinin yetki vermesi halinde: tiim ilgili belgeler ve hikiimli
tarafindan verilen herhangi bir ifadenin yasal kaydiyla birlikte yetki talebi
gonderilir; yetki, talebe konu sugun hiikiim Devleti kanunu geregince iadeye konu

olusturmas1 veya iadenin sadece cezamin miktar1 nedeniyle harig tutulabilmesi
T

halinde verilir; : N
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b. Yerine getiren Devlet topraklarini terk etme olanagina sahip olan hiikiimliniin son
“saliverilmesinden sonraki 45 giin i¢inde terk etmemesi veya terk ettikten sonra o

iilkeye geri donmesi halinde.

5. 4. Maddenin hiikiimlerine bakilmaksizin, yerine getiren Devlet, yoklugunda yargilama
dahil olmak tizere zamanagiminin yasal etkilerini ¢nlemek icin kanunlan uyarinca

gereken diger tiim &nlemleri alabilir.

6. Akit Taraflardan her biri, Avrupa Konseyi Genel Sekreterine hitaben bir beyanname
yoluyla, bu Maddede tammlanan sartlar altinda cezalann uygulanmasim

devralmayacaZim belirtebilir.
Madde 4 — imza ve yiiriirliige girme

1. Isbu Protokol Avrupa Konseyi iiye Devletlerinin ve Sozlesme’ye taraf diger
Devletlerin imzasina agilir. Tasdik, kabul veya onaya tabidir. Daha dnce veya aym
zamanda Sozlesme’yi tasdik veya kabul etmemis veya onaylamamig bir imza sahibi
isbu Protokol’ii tasdik veya kabul etmeyebilir veya onaylamayabilir. Tasdik, kabul

veya onay belgeleri Avrupa Konseyi Genel Sekreterine tevdi edilir.

2. Isbu Protokol, iigiincii tasdik, kabul veya onay belgesinin tevdiinden sonraki ii¢ ayhk

stirenin bitimi ardindan gelen ayin birinci glinii yiirtirliige girer.

3. Tasdik, kabul veya onay belgesini sonradan tevdi eden imza sahibi Devletlere iliskin
olarak, Protokol, tevdi tarihinden sonraki i¢ aylik siirenin bitimi ardindan gelen ayn

birinci glinii yiirtirlige girer.
Madde 5 — Katilim

1. Sozlesme’ye katilan tiim Uye olmayan Devlctler, yiirirliige girdikten sonra isbu
Protokol’e katilabilirler.

2. Katilan Devletlere iliskin olarak, Protokol, katihim belgesinin tevdii tarihinden sonraki

ii¢ aylik siirenin bitimi ardindan gelen ayin birinci glinii yiirlirliige girer.
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f Madde 6 — Bolgesel uygulama

-

1.

2.

Devletler imza sirasinda veya tasdik, kabul, onay veya katilim belgesini tevdi ederken,

Protokol’iin gegerli oldugu bolge veya bolgeleri belirtebilir,

Akit Devletler, sonraki herhangi bir tarihte, Avrupa Konseyi Genel Sekreterine hitaben
bir beyannameyle, isbu Protokol’lin uygulama alanii beyannamede belirtilen diger
herhangi bir bolgeye genigletebilir. Bu bilgeye iligkin olarak, Protokol, Genel Sekreter
tarafindan bu beyannamenin alinmasi tarihinden sonraki ¢ aylik stirenin bitimi

ardindan gelen ayin birinci giinii yiiriirliige girer.

Onceki iki fikra uyarinca yapilan herhangi bir beyan, bu beyanda belirtilen bélgeye
iligkin olarak, Genel Sekretere hitaben gonderilen bir ihbarla geri cekilebilir. Geri
¢ekme, Genel Sekreter tarafindan bu ihbarin alinmasi tarihinden sonraki fi¢ aylik

siirenin bitimi ardindan gelen ayin birinci glinii yiirtirltige girer.

Madde 7 — Zaman bakimindan uygulama

Isbu Protokol, yiiriirliige girrriesinden Once veya sonra hilikmedilen cezalarin

uygulanmasinda gegerlidir.

Madde 8 — Feshin bildirilmesi

1.

Akit Devletler herhangi bir zamanda isbu Protokol’it Avrupa Konseyi Genel
Sekreterine hitaben gonderilen bir ihbar yoluyla yiirtirlikkten kaldirabilir.

Bu ytirtirlitkten kaldirma Genel Sekreter tarafindan bu ihbarin alinmasi tarihinden

sonraki ti¢ aylik siirenin bitimi ardindan gelen ayin birinci giinil yiirtirltige girer.

Ancak, isbu Protokol, bu yiirlirliikkten kaldirma gergeklesmeden Onceki bir tarihte hem
Sézlesme hem de Protokol hiikiimlerine uyumlu olarak nakledilen kisilerin cezalarinin

uygulanmasinda gecerli olmaya devam eder.

Sozlesme’nin yiirlirliikten kaldirlmas: otomatik olarak igbu Protokol’tin yiiriirliikten

kaldirilmasina yol acar.

i
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Madde 9 — ihbarlar

Avrupa lKonseyi Genel Sekreteri; Avrupa Konseyi iiye devletlerini, imza sahiplerini,
Stzlesme’ye katilmak iizere davet edilen taraflar ve diger Devletleri asagidaki konulardan

haberdar eder:
a. herhangi bir imza,
b. herhangi bir tasdik, rkabul, onay veya katihm belgesinin tevdii,
c. 4.veya 5. maddeler uyarinca isbu Protokol’in yiirtirliige girme tarihi,

d. isbu Protokol’e iligkin herhangi bir faaliyet, beyanname, ihbar veya yazigma.

Yukanidaki hikiimlerin kaniti olmak iizere, usuliine uygun olarak yetkili kilinan asagida

imzas1 bulunan temsilciler isbu Protokol’ii imzalamiglardir.

Isbu Protokol 18 Aralik 1997 tarihinde Strasbourg’da, Fransizca ve Ingilizce her iki metin
aym derecede gegerli olmak {izere, tek niisha halinde tanzim edilmistir ve bir kopyas1 Avrupa
Konseyi arsivlerine tevdi edilecektir. Avrupa Konseyi Genel Sekreteri onayh bir kopyasmi
her bif Avrupa Konseyi iiye devletine, difer Sozlesme’de imza sahibi devletlere ve

Sozlesme’ye katilmak {izere davet edilen devletlere yollayacaktir.
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Additional Protocol to the Convention on the Transfer of
Sentenced Persons

Strasbourg, 18.X11.1997

Preamble

The member States of the Council of Europe, and the other States signatory to
this Protocol,

Desirous of facilitating the application of the Convention on the Transfer of
Sentenced Persons opened for signature at Strasbourg on 21 March 1983
(hereinafter referred to as "the Convention") and, in particular, pursuing its
acknowledged aims of furthering the ends of justice and the social rehabilitation
of sentenced persons;

Aware that many States cannot extradite their own nationals;
Considering it_desirable to supplement the Convention in certain respects,

Have agreed as follows:
Article 1 - General provisions

1. The words and expressions used in this Protocol shall be interpreted within
the meaning of the Convention. '

2. The provisions of the Convention shall apply to the extent that they are
compatible with. the provisions of this Protocol.

Article 2 = Persons having fled from the sentencing State

1. Where a national of a Party who is the subject of a sentence imposed in the
territory of another Party as a part of a final judgment, seeks to avoid the
execution or further execution of the sentence in the sentencing State by
fleeing to the territory of the former Party before having served the
sentence, the sentencing State may request the other Party to take over
the execution of the sentence.

2. At the request of the sentencing State, the administering State may, prior
to the arrival of the documents supporting the request, or prior to the
decision on that request, arrest the sentenced person, or take any other
measure to ensure that the sentenced person remains in its territory,
pending a decision on the request. Requests for provisional measures shall
include the information mentioned in paragraph 3 of Article 4 of the
Convention. The penal position of the sentenced person shall not be
aggravated as a result of any period spent in custody by reason of this
paragraph.

3. The consent of the sentenced person shall not be required to the transfer
of the execution of the sentence. e g
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2. This Protocol shall enter into force on the first day of the month following
the expiration of a period of three months after the deposit of the third
instrument of ratification, acceptance or approvai. ' _

3. In respect of any signatory State which subsequently deposits its
instrument of ratification, acceptance or approval, the Protocol shall enter
into force on the first day of the month following the expiration of a period
of three months after the date of deposit.

Article 5 — Accession

1. Any non-member State which has acceded to the Convention may accede
to this Protocol after it has entered into force.

2. In respect of any acceding State, the Protocol shall enter into force on the
first day of the month following the expiration of a period of three months
after the date of the deposit of the instrument of accession.

Article 6 - Territorial application

1. Any State may at the time of signature or when depositing its instrument
of ratification, acceptance, approval or accession, specify the territory or
territories to which this Protocol shall apply.

2. Any Contracting State may, at any later date, by declaration addressed to
the Secretary General of the Council of Europe, extend the application of
this Protocol to any other territory specified in the declaration. In respect
of such territory the Protocol shall enter into force on the first day of the
month following the expiration of a period of three months after the date
of receipt of such declaration by the Secretary General.

3. Any declaration made under the two preceding paragraphs may, in respect
of any territory specified in such declaration, be withdrawn by a
notification addressed to the Secretary General. The withdrawal shall
become effective on the first day of the month following the expiration of
a period of three months after the date of receipt of such notification by
the Secretary General.

Article 7 - Temporal application

This Protocol shall be applicable to the enforcement of sentences imposed either
before or after its entry into force.

Article 8 - Denunciation

1. Any Contracting State may at any time denounce this Protocol by means of
a notification addressed to the Secretary General of the Council of Europe.

2. Such denunciation shall become effective on the first day of the month
following the expiration of a period of three months after the date of
receipt of the notification by the Secretary General.

3. This Protocol shall, however, continue to apply to the enforcement of
sentences of persons who have been transferred in conformity with the
provisions of both the Convention and this Protocol before the date on
which such denunciation takes effect.

4. Denunciation of the Convention automatically entails denunciation of this

Protocol.
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Article 3 - Sentenced persons subject to an expulsion or deportation order’

1. Upon being requested by the sentencing State, the administering State
may, subject to the provisions of this Article, agree to the transfer of a
sentenced person without the consent of that person, where the sentence
passed on the latter, or an administrative decision consequential to that
sentence, includes an expulsion or deportation order or any other measure
as the result of which that person will no longer be allowed to remain in
the territory of the sentencing State once he or she is released from
prison.

2. The administering State shall not give its agreement for the purposes of
paragraph 1 before having taken into consideration the opinion of the
sentenced person.

3. For the purposes of the application of this Article, the sentencing State
shall furnish the administering State with:

a. a declaration containing the opinion of the sentenced person as to
his or her proposed transfer, and

b. a copy of the expulsion or deportation order or any other order
having the effect that the sentenced person will no longer be
allowed to remain in the territory of the sentencing State once he
or she is released from prison.

4. Any person transferred under the provisions of this Article shall not be
proceeded against, sentenced or detained with a view to the carrying out
of a sentence or detention order, for any offence committed prior to his or
her transfer other than that for which the sentence to be enforced was
imposed, nor shall he or she for any other reason be restncted in his or
her personal freedom, except in the following cases:

a. when the sentencing State so authorises: a request for authorisation
shall be submitted, accompanied by all relevant documents and a
legal record of any statement made by the convicted person;
authorisation shall be given when the offence for which it is
requested would itself be subject to extradition under the law of
the sentencing State or when extradition would be excluded only
by reason of the amount of punishment;

b. when the sentenced persen, having had an opportunity to leave the
territory of the administering State, has not done so within 45 days
of his or her final discharge, or if he or she has returned to that
territory after leaving it.

5. Notwithstanding the provisions of paragraph 4, the administering State
may take any measures necessary under its Iaw including proceedlngs in
absentia, to prevent any legal effects of lapse of time.

6. Any contracting State may, by way of a declaration addressed to the -
Secretary General of the Council of Europe, indicate that it will not take
over the execution of sentences under the circumstances described in this
Article.

Article 4 - Signature and entry into force

1. This Protocol! shall be open for sighature by the member States of the
Council of Europe and the other States signatory to the Convention. It
shall be subject to ratification, acceptance or approval. A Signatory may
not ratify, accept or approve this Protocol unless it has previously or
simultaneously ratified, accepted or approved the Convention.
Instruments of ratification, acceptance or approval shall be deposited with
the Secretary General of the Council of Europe.




Article 9 — Notifications

~The.Secretary General of the Council of Europe shall notify the member States of
the Council of Europe, any Signatory, any Party and any other State which has
been invited to accede to the Convention of:

a. any signature;

b. the deposit of any instrument of ratification, acceptance, approval or
accession; :

c. any date of entry into force of this Protocol in accordance with Articles 4 or
5; :

d. any other act, declaration, notification or communication relating to this
Protocol. :

In witness whereof the undersigned, being duly authorised thereto, have signed
this Protocol.
Done at Strasbourg, this eighteenth day of December 1997, in English and in
French, both texts being equally authentic, in a single copy which shall be
deposited in the archives of the Council of Europe. The Secretary General of the
Council of Europe shall transmit certified copies to each member State of the

- Council of Europe, to the other States signatory to the Convention and to any
State invited to accede to the Convention.




