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GEREKCE

Yatirmmlarin Kargilikli Tegviki ve Korunmasi Anlagmalarinin ana amaci; beraberinde
yalmzca sermaye degil, ayni zamanda teknoloji, yonetim becerisi; uluslararas) pazarlara girig
sansim da getiren dogrudan yabanci sermaye yatirimlarim taraf {ilkeler arasinda tesvik etmek
ve ilgili tilkenin hukuki diizeni i¢inde bu yatinmlarin korunmasim saglamaktir.

Ulkemiz miitesebbis ve sermayesinin dis {ilkelere agilmasi, ayn1 zamanda yabanci
yatirrm ve ileri teknolojinin iilkemize gelmesi yolu ile ekonomimizin kiiresellesen diinya
ckonomisi i¢in de etkin bir sekilde yer almasi, genel ekonomik politikamizin ana hedefleri
arasindadir. Bu cergevede, iilkemizde yapilan dogrudan yabanci sermaye yatirimlarinin
korunmas1 ve daha fazla yabanci sermaye geliginin dzendirilebilmesi i¢in, yatinm ve ticaret
iliskilerimizin yogun oldugu veya bu iligkilerin gelismesine yonelik potansiyele sahip oldugu
diistiniilen tilkelere, yatirimlarin kargilikh tegviki ve korunmasi anlagmalarimn imzalanmasina
1962 yilinda baslanmstir. Ulkemizin sermaye ihrag eder hale gelmesi ile bu siireg
hizlandirilmis ve bugiine kadar 95 iilke ile anlasmalar imzalanmugtir.

Tiirkive Cumhuriyeti Hiikiimeti ile Guatemala Cumhuriyeti Hiiklimeti Arasinda
Yatimmlarn Karsilikl Tesviki ve Korunmasina Iligkin Anlagma’nin temel esaslar soyledir:

1- Anlasmaya taraf iilke sinirlari iginde gergeklestirilen yabanci sermayeli yatimmlann
ve ilgili faaliyetlerin tabi olacagi muameleyi belirleyerek ekonomik isbirligi i¢in uygun
kosullan yaratmak,

2- Tirkiye Guatemala’da yabanci yatirimlarin kamulagtrma ve devletlegtirme
yoniinden tabi olacag muamele ve sahip oldugu haklara agiklik getirmek,

3- Her iki iilkede, ozel tegebbiisle ev sahibi devlet arasinda yatirimlarla ilgili
¢ikabilecek ihtilaflarin ¢dziimii yollarim tespit etmek,

4- Her iki tlkenin yatirimeilarmn elde ettigi karlarin ve diger gelirlerin gecikme
olmaksizin transfer edilmesini giivence altina almak.

Daha istikrarl1 bir yatirim ortaminin teminini ngéren bu Anlagma ile birlikte iki tilke
arasindaki sermaye akisinda artis gergeklesmesi beklenmektedir. Anlagma, yatinmcilara
ckonomik ve yasal giivence verirken, ilgili iilkelere yeni herhangi bir yiik getirmemektedir.
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TURKIYE CUMHURIYETI HOKUMETI
iLE
GUATEMALA CUMHURIYETI HOUKUMETI
ARASINDA
YATIRIMLARIN
KARSILIKLI TESVIKi VE KORUNMASINA ILISKIN

ANLASMA
Bundan sonra “Akit Taraflar” olarak adlandirilacak olan Turkiye Cumhuriyeti Hiikiimeti ve
Guatemala Cumhuriyeti Hiikiimeti,

Her iki iilkenin ortak faydasina olacak sekilde ekonomik iligkilerin derinlegtirilmesi arzusu
ile;

~ Ozellikle bir Akit Tarafin yatirimeilarimn, diger Akit Tarafin tilkesindeki yatirumlart ile ilgili

olarak, Akit Taraflar arasindaki ekonomik igbirligini artirma arzusu ile;

Bu; g"ibi‘yatirimlara uygulanacak muameleye iligkin anlagmanin sermaye ve teknoloji akis

| ile Ak1t Taraflarin ekonomik kalkinmasini tegvik edecegini kabul ederek;

i Yatlrlmlarm adil ve hakkaniyete uygun bir temelde korunmasmin; yatirmmlar igin istikrarl

bir, ortam saflayacagi ve ekonomik kaynaklarm etkin kullammimin en ist diizeye
glkarllmasma ve her iki Akit Tarafin da ekonomik refahinin gelistirilmesine katkida
bulunac agi diislincesiyle;

Bu amaglara saglik, giivenlik, cevre ve her bir Akit Tarafin is¢i haklarmin korunmasi ile
uyurinlu olacak bir sekilde ulagilmas: gerektigine ikna olarak; ve

Bu amaclara saglik, giivenlik ve gevreye iligkin genel uygulama &nlemlerini ve her bir Akit
Taraf’mn is¢i haklart ile her bir Akit Tarafga kabul edilmis uluslararasi kabul goren isgi
haklarini zayiflatmadan ulagilabilecegine ikna olarak; _
Yatrmlarin karsilikli tesviki ve korunmasina iliskin bir anlagmanin yapilmasina karar
vermis olarak; '

Asagidaki sekilde anlagmaya varmislardir:




MADDE 1
Tammmlar

Isbu AnJasma’nin amaglar1 bakimindan:

1. “Yaurmm” terimi; uzun siireli ekonomik iligskiler kurmak amaciyla bir Akit

Tarafin tlkesinde, bu Akit Tarafin kanunlarina ve diizenlemelerine uygun olarak edinilen,

is faaliyetleri ile baglantili; sermaye ya da diger kaynakiarin taahhtidii, kazang ya da kar

beklentisi, risk iistlenme ya da belirli bir siire gibi 6zellikleri de icerecek bigimde bir yatirimin

ozelliklerini haiz her tiirden varli1 ifade eder; ve bunlarla sinirli olmamak iizere 6zellikle -

asagidakileri igerir:

(a) tasinir ve taginmaz mallarn yani sira ipotek, rehin, kefalet gibi diger haklar ve

malvarlifinin bulundugu Akit Tarafin kanun ve diizenlemelerine uygun olarak
tanimlanan diger benzer haklar;

(b) yeniden yatinlan gelirler, para alacaklari veya bir yatirimla ilgili finansal degeri olan
diger haklar;

(c) hisseler, hisse senctleri ya da sirketlere istirakin diger her tiirlii sekli;

(d) patentler, sinai tasarimlar, teknik siirecler, ticari markalar ve know-how gibi fikri
miilkiyet haklari;

(e) ticari itibar;
(f) dogal kaynaklara ydnelik imtiyazlar da dahil olmak iizere, kanun veya bir s6zlesme

ile verilmis i imtiyazlari.

Ancak, (i) bir Akit Tarafin Glkesindeki, bir vatandag ya da isletme tarafindan diger Akit
Tarafin iilkesindeki bir isletmeye yalmizca mal ve hizmetlerin satisina iliskin ticari
sozlesmeden kaynaklanan bir alacak hakki, (ii) yatirim &zelligini haiz bir kredi olmas! haric,
ticari bir islemle iligkili olarak bir kredi temini, yatinim teskil etmez.

2. “Yatinmet” terimi:

Diger Akit Tarafin tilkesinde bir yatirim yapmis olan,

(a) kanunlarina gore, bir Akit Tarafin vatandashgini haiz gergek kisileri,




(b) kayithi igyerleri ile birlikte esasli is faaliyetleri bir Akit Tarafin iilkesinde bulunan ve
o Akit Tarafin yiirirlitkkteki mevzuati ¢ergevesinde kurulmus veya tesekkiil etmis;
diger Akit Taraf’in iilkesinde yatirim yapmus olan sirketleri, kuruluslari, firmalari veya
is ortakliklarini

ifade eder.

3. “Gelirler” terimi, bir yatinmdan elde edilen meblaglar ifade eder ve bunlarla sinrlt
olmamakla beraber dzellikle, kar, faiz, sermaye kazanclari, royaltiler, ticretler ve temettiileri
igerir. '

4, “Ulke” terimi;

(a) Tirkiye Cumhuriyeti agisindan; kara iilkesini, i¢ sularini, karasularini ve bunlarin
fizerindeki hava sahasini, aym zamanda, canli veya cansiz dogal kaynaklarin
arastirilmasi, igletilmesi ve korunmasi amaciyla Tiirkiye Cumhuriyeti’nin uluslararas:
hukuka uygun olarak iizerinde egemen hak veya yetkilere sahip oldugu deniz alanlarini
ifade eder.

(b) Guatemala Cumhuriyeti agisindan; kara tilkesini, i¢ sular1 da dahil olmak {lizere
deniz alanlartm1 ve hava sahasini, miinhasir ekonomik bolgesini ve i¢ hukuku ile
uluslararast hukuka uygun olarak tizerinde egemen hak veya yeikilere sahip oldugu
kita sahanligini ifade eder.

MADDE 2
Uygulama Kapsami

Isbu Anlasma, bir Akit Tarafin iilkesinde, bu Akit Tarafin ulusal kanunlar1 ve diizenlemelerine
uygun olarak diger Akit Taraf yatirimcilari tarafindan isbu Anlasmanin yiirtirliige girmesinden
tnece veya sonra yapilmig vatirimlara uygulanacaktir. Bununla birlikte; isbu Anlagma,
yiiriirliige girmesinden dnce ortaya ¢tkan uyusmazhklara uygulanmayacaktir.

MADDE 3
Yatirnmlarmm Tesviki ve Korunmasi

1. Kanunlarma ve diizenlemelerine uygun olmak kosuluyla, her bir Akit Taraf, kendi
iilkesinde diger Akit Taraf in yatmimcilarinm yatirmmlarini miimkiin oldugu dlglide tegvik
edecektir.

2. Her bir Akit Taraf, Anlasma kapsamindaki yatiumlara, adil ve hakkaniyete uygun
muamele ile tam koruma ve giivenligi icerecek sekilde uluslararasi 6rf ve adet hukukuna
uygun muamele edecektir.




3. Kesinligin saglanmasi agisindan, 2. Fikra, uluslararas: 6rf ve adet hukukunun yabancilara
yonelik asgari muamele standartlarini, Anlagsma kapsamindaki yatirimlara uygulanacak
asgari muamele standard1 olarak tanimlar. “Adil ve hakkaniyete uygun muamele” ve “tam
koruma ve gitvenlik” kavramlari bu standardin gerektirdigine ek olarak ve bu standardin
dtesinde bir muameleyi gerektirmez ve ek maddi haklar yaratmaz. 2’inci fikrada diizenlenen:

(a) “adil ve hakkaniyete uygun muamele” saglama yiiktimliiliigli, diinyanin temel
hukuk sistemlerindeki adil yargilama ilkesine uygun bigimde, cezai, adli veya idari
yargl siireglerinde yargilamadan kaginmama yiikiimliltigiinii igerir; ve

(b) “tam koruma ve giivenlik” saglama yiikiimliligi, her bir Akit Taraf’in,
uluslararasi 6rf ve adet hukukunun gerektirdigi seviyede, polis korumasi saglamasini
gerektirir.

4. isbu Anlagma’nin bu Madde’den bagka bir hitkmiiniin veya baska bir uluslararas:
anlasmanin ihlal edilmis oldugunun saptanmasi, isbu Madde’nin ihlal edilmis oldugu
sonucunu dogurmaz.

MADDE 4
Yatirnmlara Uygulanacak Muamele

1. Her bir Akit Taraf, kanunlari ve diizenlemeleri cercevesinde, diger Akit Tarafin
yatirimetlarinin yatirimlarini herhangi bir ligiincii {ilke yatirimeilarinin yatinmlarina benzer
durumlarda uygulanandan daha az elverisli olmayacak sekilde tilkesine kabul edecektir.

2. Her bir Akit Taraf, kurulmus olan bu yatirimlara, bunlarmn yonetilmesine, siirdiiriilmesine,
- kullanimmna, faydalamilmasmna, genigletilmesine, satigmna, tasfiyesine veya elden
cikarilmasina iliskin olarak, kendi yatiimcilarinin yatirtimlari ya da herhangi bir tiglincii
tilkenin yatinmcilarinin yatinmlarina uyguladigi muameleden hangisi en elverisli ise, bundan
daha az elverigli olmayan bir muamelede bulunacaktir.

3. Akit Taraflar, kendi ulusal mevzuatlan cergevesinde, yatirim yapma ve yatirim siireci ile
baglantil: olarak diger Akit Tarafin tlkesine girmek isteyen Akit Taraflardan birinin
yatirimctlarinin iilkeye girisi ve gecici ikametine yonelik olumlu degerlendirmede bulunmak
i¢in caba sarf edeceklerdir.

4. (a) Isbu Maddenin hiikiimleri, bir Akit Tarafin tamamen ya da kismen vergilendirmeye
iliskin herhangi bir uluslararas: anlagma veya diizenleme ile taniyabilecegi bir
muamelenin, tercihin veya aynicalign sagladigi fayday:, diger Akit Tarafin
yatirimetilarina da saglamakla yiikiimli oldugu seklinde yorumlanamayacaktir: <




(b) Isbu Anlasmamin ayrimcilik yapmama, ulusal muamele ve en ¢ok kayirilan ulus
muamelesi hitkiimleri, Akit Taraflardan herhangi birinin, bir giimriik birligi,
ekonomik birlik veya parasal birlige, bir ortak pazara veya serbest ticaret bolgesine
iiyeliginden veya bunlarla ortakligindan kaynaklanan ve bu Akit Tarafin kendi
vatandaslarmna ya da sirketlerine, veya bu gibi bir birligin, ortak pazarin ya da serbest
ticaret bolgesinin iiye devletlerinin vatandaslarina veya sirketlerine veya herhangi bir
ficlincii iilke vatandaglarina veya sirketlerine tanimig oldugu tiim mevecut veya
gelecekteki avantajlara uygulanmayacaktir.

(¢) isbu Maddenin 1 ve 2. fikralari, isbu Anlagma veya Akit Taraflardan birinin imzaci
oldugu benzer diger bir uluslararasi anlasmada diizenlenen yatirime ile ev sahibi Akit
Taraf arasindaki uyusmazhigin ¢bziimii hiikiimleri bakimindan uygulanmayacaktir.

(d) Isbu Anlagmanin 3. ve 4. Maddelerinin hiikiimleri, Akit Taraflari toprak, gayrimenkut
ve bunlar iizerindeki ayni haklarm edinimi bakimindan kendi yatirimcilarnin

yatimlarma uyguladigi muamelenin aymisim diger Akit Tarafin yatrimeilarmin
yatirimlarina uygulamakla yiikiimlii kilmaz.

MA_DDE 5
Genel Istisnalar

1. Isbu Anlasma’nin higbir hitkkmi, bir Akit Taraf m:

(a) insan, hayvan veya bitki hayat1 veya sagligiin veya gevrenin korunmasi icin
diizenlenen ve uygulanan; :

(b) canli veya cansiz titkenebilir dogal kaynaklarin korunmastyla ilgili;

ayrimer ‘olmayan herhangi bir hukuki onlemi almasina, stirdiirmesine ya da
uygulamasma engel olacak sekilde yorumlanamaz. : ‘

2. Isbu Anlasma’ni higbir hitkmii:

(a) bir Akit Taraf’in, agiklanmasini temel giivenlik ¢ikarlarina aykiri gordiigii herhangi
bir bilgiyi agiklamasmi veya bdyle bir bilgiye erisime izin vermesini gerektirecek

sekilde;

(b) hicbir Akit Taraf’m,

(i) silah, cephane ve savas geregleri ticareti ile bir askeri ya da diger bir giivenlik

. kurulusuna dogrudan veya dolayli olarak diger mal, techizat, hizmet ve tekn

saglama amaciyla yapilan ticaret ve iglemlere iliskin;

oloji




(ii) savas zamaninda veya uluslararas: iligkilerle ilgili diger acil durumlarda;
veya

(iii) niikleer silahlarin veya diger patlayici niikleer cihazlarmn yayilmasinin
onlenmesine iligkin ulusal politikalarin veya uluslararasi anlagmalarin
uygulanmasiyla ilgili olarak;

kendi temel giivenlik ¢tkarlarinin korunmast igin gerekli gérdiigii tedbirleri almasina engel
olacak sekilde;

(c) herhangi bir Akit Tarafi, uluslararasi barig ve giivenligin siirdiiriilmesi i¢in
Birlesmis Milletler $artindan kaynaklanan yiikiimliiliiklerini yerine getirmek amaciyla
harekete gecmekten alikoyacak sekilde; veya

(d) Guatemala Cumhuriyeti'nin, Guatemala Cumhuriyeti Siyasi Anayasast’nin 66-
69’uncu maddeleri uyarinca kiiltiirel gesitliligi korumaya ve tegvik etmeye yonelik
herhangi bir 6nlem almasini énleyecek sekilde

yorumlanamaz.

3. 6’1nc1t Madde ve Kamulastirma Eki’ne halel getirmeksizin, isbu Anlasma’nin hiikkiimleri
vergi konularina uygulanmayacaktir. Bununla birlikte, vergi politikalari uyarinca, her bir
Akit Taraf, diger Akit Tarafin yatirimeilarina uygulanacak muamelede adalet ve hakkaniyete
uygunlugu saglamaya caligacaktir.

MADDE 6
Kamulastirma ve Tazminat

1. Yatirimlar, kamu yaran gozetilerek, ayrimci olmayacak bigimde; aninda, yeterli ve etkin
tazminat 6denerek, uygun hukuki usule ve isbu Anlagsmanin 3. Maddesi’nde belirtilen genel
muamele prensiplerine gbre yapilanlar hari¢ olmak iizere kamulastirilamayacak,
devletlestirilemeyecek veya dogrudan ya da dolayh olarak benzer etkisi olan tedbirlere
(bundan sonra kamulastirma olarak anilacaktir) maruz birakilamayacaktir.

2. Saglik, giivenlik ve ¢evre gibi halkin refahin ilgilendiren mesru hedeflerin korunmasi
amaciyla diizenlenen ve uygulanan ayrimci olmayan yasal 6nlemler, dolayl: kamulastirma
teskil etmez.

3. Tazminat, kamulastirilan yatirimin kamulastirma isleminin yapildigi veya kamuoyuna
duyuruldugu tarihten 6nceki piyasa degerine esit olacaktir. Tazminat gecikme olmaksizin
tdenecek ve 8. Maddenin 2.fikrasinda belirtildigi gibi serbestge transfer edilebilecektir,




4. Tazminat, serbestce cevrilebilen bir para cinsi ile 8denebilecek ve 6denmesinde gecikme
olmast durumunda tazminat, kamulastirma tarihinden 6deme tarihine kadar gecen siire igin
" uygun bir faiz orani igerecektir.

MADDE 7
Kayiplarm Tazmini

Akit Taraflardan herhangi birinin yatrimeilarinin yatirnmlar savag, ayaklanma, i¢ kanisiklik
veya diger benzer olaylar nedeniyle diger Akit Tarafin iilkesinde zarar gordiigiinde; bu
yatinmetlar, diger Akit Tarafca, kendi yatnmcilarina veya herhangi bir iiglincti tilke

yatirimcilarina bu gibi kayiplara iliskin alman herhangi bir tedbir agisindan uygulanan
muameleden daha az elverigli olmayan bir muameleye tabi tutulur.

 MADDES
iade ve Ulkesine Transfer

1. Her bir Akit Taraf, bir yatirima iligkin tiim fransferlerin kendi iilkesinden i@eri ve disartya
serbestce ve gecikme olmaksizin yapilmasma iyi niyetle izin verir. Bu gibi transferler:

(a) ana sermaye ve yatirim siirdiirmek veya artirmak amagh ek meblaglar;

(b) gelirler;

(¢) yatrimm tamaminin veya bir kisminin satis1 veya tasfiyesinden elde edilen gelirler;

(d) 6. ve 7. Madde kapsamndaki tazminat demeleri;

(e) yatirimla ilgili kredilerden kaynaklanan geri 6demeler ve faiz 6demeleri;

(£ bir Akit Tarafin iilkesinde bir yatirumla ilgili, gerekli caligma izinlerini almis olan
diger Akit Tarafin vatandaglarmm aldift  maaslar, ficretler ve diger
ddemeler; ‘

(g) bir yatirim uyusmazhgmdan dogan 6demeleri

icerir.




2. Yatirimei ve ev sahibi Akit Taraf¢a aksi kararlastiriimadikea, transferler; yatirimin yapilous
oldugu serbestge cevrilebilir para birimi veya herhangi bir serbestge gevrilebilir para
birimiyle, transferin yapildig: tarihte gegerli olan piyasa doviz kuru tizerinden yapilir.

3. Odemeler ve sermaye hareketlerinin 6demeler dengesi iizerinde ciddi zorluklara sebep
oldugu veya sebep olma tehdidini yaratt1g1 istisnai durumlarda, her bir Akit Taraf ayrimcilik
yapmamak ve iyi niyeti esas almak kaydiyla gecici olarak transferleri kisitlayabilir.

4. P’inci, 2’inci ve 3’iincii fikralara bagh kalinmaksizin, bir Akit Taraf asagidaki hususlara
iligkin kanunlarinin hakkaniyete uygun, ayrimci olmayan ve iyi niyet gergevesindeki
uygulamalar kapsaminda, bir transferin yapiimasini nleyebilir:

(a) iflas, 6deme aczi ya da alacaklilarin hakiarinm korunmasi;

(b) menkul kiymetler, vadeli islemler, opsiyonlar veya tiirevlerin ihraci, ticareti veya
bunlarla ilgili faaliyetler;

(c) cezai sugiar;

(d) kanunlarin uygulanmasmma ya da mali diizenleyici otoritelere destek olmak amaciyla
finansal raporlama ya da transferlerin kaydinin tutulmasi; veya

(e) yargisal ya da idari stireglerde kararlarin uygulanmasinin saglanmasi.

MADDE 9
Halefiyet

1. Akit Taraflardan biri, yatirimeilarinin yatirimlarin ticari olmayan risklere karsi korumak
amaciyla bir kamu sigortasi veya garanti planina sahipse ve bu Akit Tarafin bir yatirimcisi
bu sigortayr edinmis veya plana katilmigsa, sigortalayanin yatinme: ile sigortalayan
arasindaki sigorta sézlesmesinin gartlarindan kaynakianan her tiirlii halefiyeti diger Akit
Tarafca taninacaktir.

2. Sigortalayan halefiyetten dolay1 yatirimcinin haklarimi kullanmaya ve taleplerini one
stirmeye yetkilidir ve yatirim ile ilgili ytiktimliiliikkleri iistlenecektir. Halef olunan haklar
veya talepler yatirrmeinin asil hak veya taleplerini asmayacaktir.

3. Bir Akit Taraf ile sigortalayan arasindaki uyusmazliklar igbu Anlasmanin 10’uncu
Maddesi’nin hiikiimlerine gére ¢éziimlenecektir.




MADDE 10
Bir Akit Taraf ile Diger Akit Tarafin Yatirimcilar: Arasmdaki
Uyusmazhklarnn Coziimii

1. Isbu Madde, bir Akit Taraf ile diger Akit Taraf in bir yatinmcisi arasinda, Akit Taraf’in
isbu Anlasma kapsamndaki bir yiikiimliiligii ihlali sonucunda yatinmcinin veya yatirimimin
kayip veya zarara ugradif: iddiasina iligkin uyusmazliklara uygulanacaktir.

2. Uyusmazhif dostane yollarla ¢dzmek igin, yatirimel, {ilkesinde yatirmin yapildigi Akit
Tarafa isbu Anlasma’nmn hiikiimleri dogrultusunda bir iddiay: tahkime gdtiirme niyeti

‘konusunda aynintihi bilgi igerecek sekilde, yazili olarak bildirimde bulunur. Bildirim en az

agagidaki bilgiyi icerecektir:

(a) uyugmazha taraf olan yatirimcinin adi ve adresi;
(b) Anlagma’nin ihlal edildigi iddia edilen hitkiimleri;
(c) Iddianin vakia bazindaki yasal temelleri;

(d) ilgili yatirmma iligkin at;lklama; ve

(¢) magduriyetin giderilmesine yonelik istenen ¢dziim ve iddia edilen zararlanin yaklagik
miktari. : '

3. Bu uyusmazlhiklarin, 2 fikrada belirtilen yazilt bildirim tarihini takip eden altt (6) ay
igerisinde bu sekilde coziimlenememesi halinde, Akit Taraflar uyusmazligin uluslararasi
tahkime gétiirlilmesine riza verirler. Uyusmaziiklar yatinmeinin segebilecegi tizere:

(a) iilkesinde yatirim yapibmus olan Akit Tarafin yetkili mahkemesine, veya

(b)

(i isbu Madde’nin 6. Fikrasinda belirtilen durumlar harig olmak tizere, “Devletler
ile Diger Devletlerin Vatandaglar1 Arasindaki Yatirim Uyusmazliklarmm
Coziimii Sozlesmesi” ile kurulmus Yatirmm Uyugmazliklarin Coziimi icin
Uluslararast Merkez’e (ICSID);

(i)  Uyusmazligin tarafi olan Akit Taraf ile uyusmazlifin tarafi olmayan Akit
Taraf’tan yalmzca birinin ICSID S6zlesmesi’ne taraf olmasi kogulu ile, ICSID
Ek Imkan Kurallars;




(iti) Birlesmis  Milletler =~ Uluslararass  Ticaret  Hukuku  Komisyonu
(UNCITRAL) nun Tahkim Usulii Kurallarina gore bu maksatla kurulacak bir
ad hoc hakem mahkemesine; veya

(iv)  Uyusmazhifin taraflarinin iizerinde anlasmasi kosuluyla, herhangi bagka
tahkim kurallarina

sunulabilir.

4. Yatirnmcimin uyusmazhigi isbu Maddenin 3. fikrasinda bahsedilen uyugmazlik ¢oziim
yollarindan birine sunmasi ile birlikte bu forumlardan birinin se¢imi, digerlerini diglayacak
sekilde, nihai olacaktir.

5. Uyusmazligin tarafi olan yatirimel, uyusmazliga taraf olan Akit Tarafin mevzuat: altinda
bir idare mahkemesine zararlara iliskin 6demeleri icermeyen, ihtiyati, agiklayici veya diger
olaganiistii tedbir yollart icin yapilan islemler hari¢ olmak lizere, Akit Tarafin kanunlar
cercevesinde bir idare mahkemesine, diger uyusmazlik ¢oziimii yollarina veya diger Akit
Tarafin aldig1 ve Anlagsma’yi ihlal ettigi iddia edilen tedbire iligkin herhangi bir yargilamaya
yénelik bagvuruda bulunma veya devam ettirme hakkindan feragat etmesi kosuluyla bir
iddiay1 tahkime gé6tiirebilir.

Tabkim talebinde, isbu Madde altindaki riza ve feragat yazih olarak sunulacaktir.

6. Isbu Madde’nin 3. Fikrasinin hitkiimlerine bakilmaksizin, bir yatirim uyusmazliginin
ICSID’in gorev alani ile 3(b) (i) bentleri kapsaminda tegkil etmis olan tahkim mahkemesinin
yargilama yetkisi igerisinde bulunup bulunmadigina yonelik karar verirken tahkim
mahkemesi, Tiitkiye Cumhuriyeti’nce 3 Mart 1989 tarihinde, Guatemala Cumhuriyeti’nce
16 Ocak 2003 tarihinde, hangi uyugmazliklarin ICSID yargilamasina sunuimaya uygun olup
olmadigmna iligkin, ICSID Sozlesmesi’nin 25’inci Maddesi’nin 4’ lincti fikras1 dogrultusunda,
ICSID’e sunulmus olan bildirimlere isbu Anlasma’nin ayrilmaz bir parcasi olarak uyar.

7. Isbu Anlasma kapsaminda kurulmus olan tahkim mahkemesi, kararmi Isbu Anlasma’nin
hiikiimlerine ve uluslararasi hukukun uygulanabilir kurallarina uygun olarak alir,
Isbu Anlagma kapsaminda kurulmus olan tahkim mahkemesi, uyusmazliga taraf olan Akit

Taraf i i¢ hukukunu iddiaya iliskin vakia temelinde goz 6niinde bulundurabilir,

8. Tahkim kararlar1 uyusmazligin tiim taraflar icin nihai ve baglayici olacaktir. Her bir Taraf
ulusal mevzuati dogrultusunda tahkim kararini yerine getirecektir.




MADDE 11
Tahkim Mahkemesinin Kurulmas:

1. Tahkim mahkemesi, iic hakemden olusacaktir. Her bir uyusmazlik tarafi bir hakem
atayacak ve tahkim mahkemesinin bagkani olacak t¢lincli hakem ise uyusmazliin
taraflarinm ortak mutabakati ile tayin edilecektir. Hicbir durumda tahkim mahkemesinin
baskani Akit Taraflardan birinin vatandagi olmayacaktir.

2. Iddiamin tahkime sunulmasindan itibaren doksan (90) giin icerisinde, isbu Madde
kapsammda tahkim mahkemesinin kurulamamas: durumunda, heniiz atanamamug hakem ya
da hakemler, secilen uyusmazhk ¢oziimii yolunun usul kurallarmin uygulanabilir hitkiimleri
dogrultusunda segilecektir. Her bir durumda, atamay1 yapan otorite, heniiz atanmayan hakem
ya da hakemlerin atanmasindan énce uyusmazhgn tarafi olan Akit Taraf ile danigmalarda
bulunacaktir.

3. Uyusmazligin taraflari, isbu Maddenin 3(b) bendi dogrultusunda uygulanabilir tahkim
kurallari gercevesinde tahkimin yasal yeri iizerinde anlasabilirler. Eger uyusmazligin taraflari
bu konuda bir anlasmaya varamazsa, tahkim mahkemesi, 10 Haziran 1958’de New York’ta
imzalanan Birlesmis Milletler Yabanci Tahkim Kararlarimin Taninmasi ve Uygulanmast
Sozlesmesi’ne taraf olan bir iilkede olmasi kosuluyla, uygulanabilir tahkim kurallar
dogrultusunda tahkim yerini belirleyecektir.

4. Tahkim mahkemesi daval: aleyhine bir nihai karar alirken, ayr1 ayn veya birlikte, yalnizca
agagidakilere karar verebilir:
(a) parasal zararlar ve buna uygulanabilir bir faiz; ve

(b)  davaliun miilkiyetin iadesi yerine parasal zararlar ve buna uygulanabilir faizi
odeyebilecegini belirtmesi kaydiyla, miilkiyetin iadesi.

5. Uyusmazliga taraf olan Akit Taraf, uygulamalari veya ulusal mevzuatina uygun olarak
tahkim kararinm yayimlanmasina karar verebilir. ‘




MADDE 12
Gegcici Onlemler

Bir tahkim mahkemesi, uyusmazhigin taraflarindan birinin haklarini korumak ya da tahkim
mahkemesinin gérev alaninin tamamen etkin olmasini saglamak amaciyla, uyusmazhigin
taraflarindan birinin miilkiyetindeki ya da kontroliindeki kanitin korunmasina yénelik bir
karar ya da tahkim mahkemesinin gérev alanin1 korumaya ydnelik kararlar da dahil olmak
tizere bir gecici koruma 6nlemi alabilir. Bir tahkim mahkemesi, 10°uncu Madde’de belirtilen,
ihlal teskil ettigi iddia edilen haciz veya tedbirin uygulanmasimin durdurulmasina yénelik
karar veremez.

MADDE 13
Faydalarin Reddi

1. Bir Akit Taraf, isbu Anlagma’dan kaynaklanan faydalarin, diger Akit Taraf’in bir isletmesi
olan yatirimcisina ve bu yatirimcinin yatirimlarina uygulanmasini, séz konusu isletmenin,
kanunlarina gore kuruldugu ya da tesekkiil ettigi Akit Taraf’in tilkesinde &nemli is faaliyetleri
olmamast ve bu isletmenin Anlagma’ya taraf olmayan bir iilkenin veya reddeden Akit
Taraf’n yatirnmcilarinin sahibi oldugu veya kontrol ettigi bir isletme olmasi halinde
reddedebilir. '

2. Reddeden Akit Taraf, faydalarin reddinden once diger Akit Taraf1, miimkiin oldugu
6lciide, bilgilendirecektir. '

MADDE 14
Akit Taraflar Arasindaki Uyusmazhklarin Coziimii

1. Akit Taraflar, isbu Anlagmanm yorumu veya uygulanmasiyla ilgili aralarinda ¢ikan
herhangi bir uyugmazliga iyi niyet ve igbirligi ruhu i¢inde hizh ve hakkaniyete uygun bir
¢Ozlim arayacaklardir. Bu bakimdan, Akit Taraflar bu gibi ¢ziimlere varmak igin dogrudan
ve anlamli miizakerelerde bulunmay: kabul ederler. Eger Akit Taraflar uyusmazign
basladigi tarihten itibaren alt1 (6) ay igerisinde yukarida belirtilen yontemler ile kendi
aralarinda bir anlagmaya varamazlarsa uyusmazlik, Akit Taraflardan herhangi birinin istegi
lizerine, li¢ liyeli bir tahkim mahkemesine sunulabilir.

2. Talebin alinmasindan itibaren iki (2) ay igerisinde, her bir Akit Taraf bir hakem tayin
edecektir. Tayin edilen bu iki hakem, ligtincii bir lilke vatandast olan tigtincii hakemi Bagkan
olarak segeceklerdir. Akit Taraflardan herhangi birinin belirtilen siire icinde hakemi
atayamamast halinde, Akit Taraflardan birinin diger Akit Taraf1 uyusmazligi tahkim
mahkemesine gotlirme niyeti konusunda bilgilendirdigi tarihten itibaren dort ay igerisinde,
diger Akit Taraf Uluslararas1 Adalet Divan1 Bagkani’ndan, atamay1 yapmasini talep-edebilir.
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3. Eer bir Akit Taraf hakem atamaz ya da her iki hakem atanmalarindan itibaren iki (2) ay
icerisinde Baskan seciminde anlasmaya varamazlar ise, Bagkan Akit Taraflardan birinin
talebi iizerine Uluslararast Adalet Divani Bagkani tarafindan atanacaktir.

4. Eger, bu Madde’nin 2’inci ve 3’iincii fikralarinda belirtilen durumlarda, Uluslararasi
Adalet Divani Baskan1 soz konusu gorevi yerine getirmekten alikonursa ya da Bagkan Akit
Taraflardan birinin vatandast ise, atama Bagkan Vekili tarafindan yapilacaktir ve eger Bagkan
Vekili de bu goérevi yerine getirmekten altkonursa ya da Bagkan Vekili Akit Taraflardan
birinin vatandasi ise, atama Akit Taraflardan birinin vatandagi olmayan en kidemli Divan
fiyesi tarafindan yapilacaktir.

5. Tahkim Mahkemesi, Baskan’n secildigi tarihten itibaren ii¢ (3) ay i¢inde, isbu Anlasmanin
diger hiikiimleriyle tutarli olacak sekilde usul kurallar1 lizerinde anlagmaya varacaktir. Boyle
bir anlagmaya varilmamasi halinde, Tahkim Mahkemesi, genel kabul gormiig uluslararas:
tahkim usulii kurallarm dikkate alarak, usul kurallarini tayin etmesini Uluslararas: Adalet
Divan: Baskani’ndan talep edecektir.

6. Aksi kararlastirilmadikca, Baskan’in segildigi tarihten itibaren sekiz (8) ay igerisinde
biitiin beyanlar yapilacak, biitiin durugmalar tamamlanacak ve Tahkim Mahkemesi, hangisi
daha sonra gergeklesirse, son beyanlarin sunuldugu veya durusmalarin bittigi tarihten sonra
iki (2) ay iginde karara varacaktir. Tahkim Mahkemesi, nihai ve baglayici olacak kararini oy
coklugu ile alacaktir.

Tahkim mahkemesi kararmi igsbu Anlasma ve Akit Taraflar arasinda uygulanabiiir
uluslararasi hukuk temelinde alacaktir. :

7. Baskanin, diger hakemlerin masraflar1 ve yargilama ile ilgili diger masraflar Akit Taraflarca
esit olarak odenecektir. Bununla birlikte, tahkim mahkemesi, giderlerin daha yiiksek bir
oraninin Akit Taraflardan biri tarafindan denmesine re'sen karar verebilir.

8. Eger bir uyusmazlik, isbu Anlagsma’nin 10°uncu Maddesi uyarinca bir uluslararas tahkim
mahkemesine sunulmussa ve hala mahkeme Oniindeyse, aym uyusmazlik isbu Madde
hiikiimleri uyarinca bagka bir uluslararasi tahkim mahkemesine sunulamayacaktir.; Bu
durum, her iki Akit Taraf arasmda dogrudan ve anlamli goriismeler yoluyla baglant:
kurulmasmi engellemeyecektir.

9. Tahkim mahkemesi kendi usul kurallarim belirleyecektir.




MADDE 15
Yiiriirlige Giris

1. Isbu Anlasma, Akit Taraflarca, yiiriirliige girmeye iliskin gerekli dahili yasal islemlerin
tamamlandigina dair yazili ve diplomatik kanallarla yapilan bildirimlerden sonuncusunun
almdigs tarihten bir giin sonra ylirlirlige girecektir.

2. Anlasma on (10) yilik bir dénem boyunca yiirtirlitkte kalacak ve isbu Maddenin 4.
fikrasina gore sona erdirilmedigi siirece yliriirlikkte kalmaya devam edecektir.

3. Isbu Anlasma, Akit Taraflarin karsihkli yazili rizasiyla herhangi bir zamanda
degistirilebilir. Bu degisiklikler isbu Maddenin ilk fikrasinda belirtilen ayni1 yasal usul
cercevesinde yiiriirlige girecektir.

4. AKkit Taraflardan her biri, bir yil 6ncesinden diger Akit Tarafa yazili bir bildirimde
bulunarak ilk on yilik donemin sonunda veya bu tarihten sonra herhangi bir zamanda
Anlasma’y: feshedebilir. '

5. Isbu Anlasma’nin sona erdigi tarihten dnce yapilan veya edinilen ve isbu Anlasma’nin
diger bir sekilde uygulanacagi yatirimlarla ilgili olarak, isbu Anlasma’nin difer tiim
maddelerinin hiikiimleri, sona erme tarihinden itibaren bir on (10) yil daha gegerli olmaya
devam edecektir.

Yukaridaki hususlar muvacehesinde, isbu Anlagma Hiikiimetlerince yetkili kilinan ve
agagida imzas1 bulunan temsilciler tarafindan imzalanmagtir.

Ankara’da 21.12.2015 tarihinde (i¢ niisha olarak Tiirkge, Ispanyolca ve Ingilizce dillerinde,
tiim metinler esit derecede gegerli olmak iizere imzalanmistir. Isbu Anlagsmanin yorumunda
farklilik olmasi halinde, Ingilizce metin esas alinacaktir.

TURKIYE CUMHURIYETI GUATEMALA CUMHURIYETI
HUKUMETI ADINA HUKUMETI ADINA

ibrahim Séhel
Miistesar




EK
Kamulastirma

Akit Taraflar, asagida belirtilen hususlardaki ortak anlayislarmi teyit etmektedirler:

1. Bir Akit Taraf’n bir eylemi veya eylemler dizisi, bir yatinmdaki maddi veya maddi
olmayan bir miilkiyet hakkina veya ¢ikarina miidahalede bulunmadifs siirece kamulastirma
olusturamaz.

2. 6’mc1 Madde’nin 1’inci fikrast iki duruma isaret etmektedir:

(a) birinci durum; bir yatirimin devlietlestirilmesi ya da miilkiyetinin el deZistirmesi veya
miilkiyete el konuimasi yoluyla diger bir sekilde gerceklesen dogrudan kamulagtirma
durumudur.

(b) ikinci durum ise, bir Akit Taraf'in eyleminin veya eylemler dizisinin, miilkiyet el
- degistirmeksizin veya miilkiyete el konulmaksizin dogrudan kamulastirmaya egdeger
etkiler ortaya c¢ikardifi dolayh kamulastirma durumudur.

3. Bir Akit Taraf’m belitli bir fiili durumda gerceklestirdigi eyleminin veya eylemler
dizisinin dolayli kamulagtirma olusturup olugturmadifinin belirlenmesi, her olay i¢in vakia
temelinde asagidaki etkenlerin de dikkate alindig1 bir inceleme yapilmasim gerektirir:

(a) devletin eyleminin ekonomik etkisi; ancak, bir Akit Taraf’in eylemi veya eylemler
dizisinin bir yatirimin ekonomik degeri iizerinde olumsuz etki olusturdugunun tespiti,

tek basma, dolayl kamulastirma gergeklestigi sonucunu olusturmaz;

(b) devlet eyleminin yatirima dayali belirgin ve makul beklentilere miidahalesinin
kapsami; ve

(c) devlet eyleminin niteligi.




AGREEMENT BETWEEN THE GOVERNMENT OF THE REPUBLIC OF
TURKEY AND THE GOVERNMENT OF THE REPUBLIC OF GUATEMALA
CONCERNING THE RECIPROCAL PROMOTION AND PROTECTION OF

INVESTMENTS '

The Government of the Republic of Turkey and the Government of the Republic of
Guatemala, hereinafier referred to as “the Contracting Parties";

Desiring to intensify the economic relations for mutual benefit of both countries;

Desiring to promote greater cconomic cooperation between them, particularly with respect
to investments by investors of one Contracting Party in the territory of the other Contracting
Party;

Recognizing that an agreement upon the treatment to be accorded to such investments will
stimulate the flow of capital and technology and the economic development of the
Contracting Parties;

Considering that the protection of investments on fair and equitable basis shall provide a
stable framework for investment and will contribute to maximizing effective utilization of
economic resources and improve economic prospetity of both parties;

Convinced that these objectives should be achieved in a manner consistent with the protection
of health, security, environment and labor rights of each Contracting Party; and

Convinced that these objectives can be achieved without relaxing health, safety and
environmental measures of general application as well as labor rights of each Contracting
Party and internationally recognized labor ri ghts adopted by each Contracting Party;

Having resolved to conclude an agreement concerning the reciprocal promotion and
protection of investments;

-
AN

Have agreed as follows:




ARTICLE 1
Definitions:

_For the purposes of this Agreement:

1. The term "investment" means every kind of asset, connected with business activities,
acquired for the purpose of establishing lasting economic relations in the territory of a
Contracting Party in conformity with its laws and regulations, that has the characteristics of
an investment, including such characteristics as the commitment of capital or other resources,
the expectation of gain or profit, the assumption ofrisk or a certain duration, and shall include

in particular, but not exclusively:

(a) movable and immovable property, as well as any other rights as mortgages, liens,
pledges, and any other similar rights as defined in conformity with the laws and
regulations of the Contracting Party in whose territory the property is situated;

(b) reinvested returns, claims to money or any othier rights having financial value related
to an investment;

(c) shares, stocks, or any other form of participation in companies;

(d) intellectual property rights, such as patents, industrial designs, technical processes,
trademarks, and know-how;

(e) goodwill;

(f) concessions conferred by law or by contract, including concessions related to natural
fesourcees.

But investment does not mean; claims to money that arise exclusively from: (i) commercial
contracts for the sale of goods or services by a national or enterprise in the territory of 2
Contracting Party to an enterprise in the territory of the other Contracting Party, (ii) the
granting of credit in connection with a commercial transaction, unless it is a loan that has the
characteristics of an investment.

2. The term "investor" means:

(a) natural persons having the nationality of a Contracting Party according to its laws;

{(b) companies, corporations, firms, business partnerships incorporated ofr constituted
under the law of a Contracting Party and having their registered offices together with
substantial business activities in the territory of that Contracting Party; who have made

an investment in the territory of the other Contracting Party.




1. The term “returns” means the amounts yielded by an investment and inctudes in particular,
though not exgiusively, profit, interest, capital gains, royalties, fees and dividends.

4. The “territory” means;

(a) in respect of the Republic of Turkey; the land territory, intetnal waters, the territorial
sea and the airspace above them, as well as the maritime areas over which the Republic
of Turkey has sovereign rights or jurisdiction for the purpose of exploration,
exploitation and presetvation of natural resources whether living or non-living,
pursuant to international law.

(b) in respect of the Republic of Guatemala; the land territory, maritime and air space
including inland waters, the exclusive economic zone and the continental shelf over
which it exercises sovereign rights and jurisdiction in accordance with its domestic
legislation and international law;

ARTICLE 2
Scope of Application

This Agreement shall apply to investments in the territory of one Contracting Party, made in
accordance with its national laws and regulations, by investors of the other Contracting Party,
whether prior to, or after the entry into force of the present Agreement. However, this

.

Agreement shall not apply to any disputes that have arisen before its entry into force.

_ ARTICLE 3
Promotion and Protection of Investments

1. Subject to its laws and regulations, each Contracting Party shall in its territory promote as
far as possible investments by investors of the other Contracting Party.

9. Bach Contracting Party shall accord to covered investments treatment in accordance with
customary international law, including fair and equitable treatment and full protection and
security.

3. For greater certainty, paragraph 2 presctibes the customary international law minimum

standard of treatment of aliens as the minimum standard of treatment fo be afforded to

covered investments. The concepts of “fair and equitable treatment” and “full protection and

security” do not require treatment in addition to or beyond that which is required by that

standard, and do not create additional substantive rights. The obligation in pa@__g_gaph 2 1o

provide: S
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(a) “fair and equitable treatment” includes the: obligation not to deny justice in criminal,
civil, or administrative adjudicatory proceedings in accordance with the principle of
due process embodied in the principal legal systems of the world; and

(b) “full protection and security” requires each Contracting Party to provide the level of
police protection required under customary international law.

4. A determination that there has been a breach of another provision of this Agreement, or of
a separate international agreement, does not establish that there has been a breach of this
Article.

ARTICLE 4
Treatment of Investments

1. Each Contracting Party shatl admit in its territory investments on a basis no less favourable
than that accorded in like circumstances lo investments of investors of any third State, within
the framework of its laws and regulations.

2. Bach Contracting Party shall accord to these investments, once established, treatment no
less favourable than that accorded in like circumstances to investments of its investors or to
investments of investors of any third State, whichever is the most favourable, as regards the
management, maintenance, use, operation, enjoyment, extension, sale, liquidation or disposal
of the investment.

3. The Contracting Parties shall within the framework of their national legislation make their
best efforts to give favorable consideration to applications for the entry and sojourn of
nationals of either Contracting Party who wish to enter the territory of the other Contracting
Party in connection with the making and carrying through of an investment.

4. (a) the provisions of this Article shall not be construed so as to oblige one Contracting
Party to extend to the investors of the other Contracting Party the benefit of any
treatment, preference or privilege which may be extended by the former Contracting
Party by virtue-of any international agreement or arrangement relating wholly or mainly
to taxation;

(b) the non-discrimination, national treatment and most—favored nation treatment
provisions of this Agreement shall not apply to all actual or future advantages
accorded by either Contracting Party by virtue of its membership of, or association
with a customs, economic or monetary union, common matket ora free trade area; 10
nationals or companies of its own, of Member States of such union, common market |
or free trade area, or of any other third State; ;




(¢} paragraphs (1) and (2) of this Article shall not apply in respect of dispute settlement
provisions between an investor and the hosting Contracting Party laid down
simultaneously by this Agreement and by another similar international agreement to
which one of the Contracting Parties is a party; -

(d) the provisions of Article 3 and 4 of this Agreement shall not oblige the Contracting
Parties to accord investments of investors of the other Contracting Party the same
treatment that it accords to investments of its own investors with regard to acquisition
of land, real estates, and real rights thereof.

ARTICLE §
General Exceptions

. Nothing in this Agreement shall be construed to prevent a Contracting Party from adopting,
maintaining, or enforcing any non-discriminatory legal measures:

(a) designed and applied for the protection of human, animal or plant life or health, or the
environment;

{b) related to the conservation of living or non-living exhaustible natural resources.
2. Nothing in this Agreement shall be construed:

(2) to require any Contracting Party to furnish or allow access to any information the
disclosure of which it determines to be contrary to its essential security interests;

(b) to prevent any Contracting Party from taking any actions that it considers necessary
for the protection of its essential security interests;

{1 relating to the traffic in arms, ammunition and implements of war and to such
traffic and transactions in other goods, materials, services and technology
undertaken directly or indirectly for the purpose of supplying a military or
other security establishment;

(i)  taken in time of war or other emergency in international relations; or

(i)  relating to the implementation of national policies or international agreements
respecting the non-proliferation of nuclear weapons or other nuclear explosive
devices.




(c) to prevent any Contracting Party from taking action in pursuance of its obligations
under the United Nations Charter for the maintenance of international peace and
security; or

(d) to prevent the Republic of Guatemala from taking any measure o preserve and
promote cultural diversity in accordance with the Articles 66-69 of the Politic
Constitution of the Republic of Guatemala.

3. Without prejudice to the provisions of Article 6 and Annex on Expropriation, the
provisions of this Agreement shall not apply to tax matters. ‘However, in accordance with its
tax policies, each Contracting Party shall strive to accord fairness and equity in the treatment
of investors of the other Contracting Party.

ARTICLE 6
Expropriation and Compensation

1. Investments shall not be expropriated, nationalized or subject, directly or indirectly, to
measures of similar effects (hereinafter referred as expropriation) except for a public purpose,
in a nondiscriminatory manner, upon payment of prompt, adequate and effective
compensation, and in accordance with due process of law and the general principles of
treatment provided for in Article 3 of this Agreement.

2. Non-discriminatory legal measures designed and applied to protect legitimate public
welfare objectives, such as health, safety and environment, do not constitute indirect
expropriation.

3. Compensation shall be equivalent to the market value of the expropriated investment
before the expropriation was taken or became public knowledge. Compensation shall be paid
without defay and be freely transferable as described in paragraph 2 of Article 8.

4. Compensation shall be payable in a freely convertible currency and in the event that
payment of compensation is delayed, it shall include an applicable interest rate from the date
of expropriation until the date of payment.




ARTICLE 7
Compensation for Losses
Investors of either Contracting Party whose investments suffer losses in the territory of the
other Contracting Party owing to war, insurrection, civil disturbance or other similar events
shall be accorded by such other Contracting Party treatment no less favourable than that

accorded to its own investors or to investors of any third State, whichever is the most
favourable treatment, as regards any measures it adopts in relation to such losses.

ARTICLE 8
Repatriation and Transfer

1. Each Contracting Party shall guarantee in good faith all transfers related to an investment
to be made freely and without delay into and out of its territory. Such transfers include:

(z) the initial capital and additional amounts to maintain or increase investment;
(b) returns;

(¢) proceeds from the sale or liquidation of all or any part of an investment;

(d) compensation bursuant to Article 6 and 7,

(e) reimbursements and interest payments deriving from loans in connection with
investments;

() salaries, wages and other remunerations reeeived by the nationals of one Contracting
Party who have obtained in the territory of the other Contracting Party the
corresponding work permits related to an investment;

(g) payments atising from an investment dispute.
3 Transfers shall be made inthe convertible currency in which the investment has been made

or in any convertible currency at the rate of exchange in force at the date of transfer, unless
otherwise agreed by the investor and the hosting Contracting Party.

3. Where, in exceptional circumstances, payments and capital movements cause or threaten ~
to cause serious balance of payments difficulties, each Contracting Party may temporarily . -

restrict transfers, provided that such restrictions are imposed on a nondiscriminatory and in
good faith basis.




4. Notwithstanding paragraphs 1 through 3, a Contracting Party may prevent a transfer
through the equitable, nondiscriminatory, and good faith application of its laws relating to:

(a) bankruptcy, insolvency, or the protection of the rights of creditors;
(b) issuing, trading, or dealing in securities, futures, options, or derivatives;
(c) eriminal or penal offenses;

(d) financial reporting or record keeping of transfers when necessary 1o assist law
enforcement or financial regulatory authorities; or

(e) ensuring compliance with orders or judgments in judieial or administrative
proceedings.

ARTICLE 9
Subrogation

1. Tf one of the Contracting Parties has a public insurance or guarantee scheme to protect
investments of its own investors against non-commercial risks, and if an investor of this
Contracting Party has subscribed to it, any subrogation of the insurer under the insurance
contract between this investor and the insurer shall be recognized by the other Contracting

Party.

2. The insurer is entitled by virtue of subrogation to exercise the rights and enforce the claims
of that investor and shall assume the obligations related to the investment. The subrogated
rights or claims shall not exceed the original rights or claims of the investor.

3. Disputes between a Contracting Party and an insurer shall be settled in accordance with
the provisions of Article 10 of this Agreement.




_ ARTICLE 10
Settlement of Disputes between One Contracting Party and Investors of the Other
Contracting Party

1. This Article shall apply to disputes between one Contracting Party and an investor of the
other Contracting Party concerning an alleged breach of an obligation of the former under
this Agreement, which causes loss or damage to the investor or its investments.

9 n order to resolve the dispute amicably, the investor shall notify the Contracting Party in
writing and in detail, the intention to submit a claim to arbitration under the provisions of this
Agreement. The notification shall contain at least the following information:

(a) the name and the address of the disputing investor;

(b) the provisions of the Agreement alleged to have been breached;
(c) the factual and legal basis for the Qiaim;

(d) the description of the investment involved; and

(e) the relief sought and the approximate amount of damages claimed.

3. If these disputes, cannot be settled in this way within six (6) months following the date of
the written notification mentioned in paragraph 2, the Contracting Parties consent to submit
the dispute to international arbitration. The disputes can be submitted, as the investor may

choose, to:

{a) the competent court of the Contracting Party in whose tetritory the investment has
been made, or

(b) to:

{1 the international Center for Settlement of Investment Disputes (ICSID) set up
by the “Convention on Settlement of nvestment Disputes Between States and
Nationals of other States”, except as provided under paragraph 6 of this Article;

(iiy  arbitration under ICSID Additional Facility Rules, provided that either the
disputing Party or the non-disputing Party, but not both, is a party to the ICSID
Convention;




(iii)  anad hoc arbitral tribunal established under the Arbitration Rules of the United
Nations Commiission for international Trade Law (UNCITRALY); or

(iv)  any other arbitration rules, if the disputing parties so agree:

4. Once the investor has submitted the dispute to one or the other of the dispute settlement
forums mentioned in paragraph 3 of this Article, the choice of one of these forums shall be
final and exclude any other.

5. A disputing investor may submit a claim to arbitration only if he waives his right to initiate
or continue any proceeding before an administrative tribunal or court under the laws of the
Contracting Party, other dispute settlement procedures, or any proceedings with respect to
the measure of the disputing Contracting Party that is alleged to be a breach of Agreement,
except for the procedures for injunctive, declaratory or other extraordinary relief, not
involving the payment of damages, before an administrative tribunal or court under the law
of disputing Contracting Party.

The consent and waiver under this Article shall be given in writing in the request for
arbitration. -

6. Notwithstanding the provisions of paragraph 3 of this Article in deciding whether an
investment dispute is within the jurisdiction of 1CSID and competence of the tribunal
established under subparagraphs 3 (b) (i) that tribunal shall comply with the notification
submiited by the Republic of Turkey on March 3, 1989, and by the Republic of Guatemala
on January 16, 2003 to ICSID; in accordance with Article 25 (4) of ICSID Convention
concerning classes of disputes considered suitable or unsuitable for submission to the
jurisdiction of ICSID, as an integral part of this Agreement.

7 The arbitral tribunal established under this Agreement shall decide the issues in dispute in
accordance with the provisions of this Agreement, and applicable rules of international laws,
The arbitral tribunal established under this Agreement may take into account domestic law

of the disputing Party where it is relevant to the factual basis of the claim.

8 The arhitration awards shall be final and binding for all parties in dispute. Each Contracting
Party shall execute the award according to its national law.




ARTICLE 11
Constitution of Tribunal

1. The tribunal shall be constituted of three arbitrators. Each disputing party shall appoint
one arbitrator, the third arbitrator who shall be the president of the arbitral tribunal, shall be
appointed by the disputing parties by mutual agreement. The president of the arbitral tribunal
shall not be in any case a national of either Ceontracting Party.

9 Where a tribunal established under this Article has not been constituted within ninety (90)
days from the date on which the claim is submitted to arbitration, the arbitrator or arbitrators
not yet appointed shall be designated in accordance with the provisions applicable under the
procedural rules of the chosen forum. In any case, the appointing authority prior to the
appointment of the arbitrator or arbitrators not yet appointed shall consult with the disputing

party.

3. The disputing parties may agree on the legal place of any arbitration under the arbitral
rules applicable under subparagraph 3 (b) of this Article. If the disputing parties fail to reach
an agreement, the tribunal shall determine the place in accordance with the applicable arbitral
rules, provided that the place shall be in the territory of a State that is a party to the United
Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards, done
at New York on June 10, 1938.

4. Where a tribunal makes a final award against a respondent, the tribunal may award,
separately or in combination, only:

(a) monetary damage and any applicable interest; and

(b) restitution of property, in which case the award shall provide that the respbadent may
pay monetary damage and any applicable interest in lieu of restitution.

5. The disputing Contracting Party may decide the publication of the award, in accordance
with its practice o its national legislation.

ARTICLE 12
Provisional Measures

An arbitral tribunal may order a provisional measure of protection to preserve the rights of a
disputing party or to ensure that the jurisdiction of the arbitral tribunal shall be fully effective,
including an order to preserve evidence in possession or control of a disputing party or orders
to protect the jurisdiction of the arbitral tribunal. An arbitral tribunal may not order
attachment ot suspension of the application of the measure alleged to constitute a breach,
referred to in Article 10.




ARTICIE 13
Denial of Benefits

1. A Contracting Party may deny the benefits of this Agreement to an investor of the other
Contracting Party that is a company of such other Contracting Party and to investments of
such investor if the company has no substantial business activities in the territory of the
Contracting Party under whose law it is constituted or organized, and investors of a non-
Contracting Party or investors of the denying Contracting Party, own or control the company.

2. The denying Contracting Party shall, to the extent practicable, notify the other Contracting
Party before denying the benefits. :

ARTICLE 14
Settlement of Disputes between the Contracting Parties

1. The Contracting Parties shall seek in good faith and a spirit of cooperation a rapid and
equitable solution to any dispute between them concerning the interpretation or application
of this Agreement. In this regard, the Contracting Parties agree to engage in direct and
meaningful negotiations to arrive at such solutions. If the Contracting Parties cannot reach
an agreement within six (6) months after the beginning of disputes between themselves
through the foregoing procedure, the disputes may be submitted, upon the request of either
Contracting Party, to an arbitral tribunal of three members.

9. Within two (2) months of receipt of a request, each Contracting Party shall appoint an
arbitrator. The two arbitrators shall select a third arbitrator as Chairman, who is a national of
4 third State. In the event either Contracting Party fails to appoint an arbitrator within the
specified time, the other Contracting Party may request the President of the international
Court of Justice to make the appointment, within a period of four months, from the date on
which any Contracting Party has notified the other Contracting Party its intention to submit

the dispute to an arbitral tribunal.




% In the case that a Contracting Party does not designate an arbitrator or if both arbitrators
cannot reach an agreement about the choice of the Chairman within two (2) months after
their appointment, the Chairman shall be appointed upon the request of either Contracting
Party by the President of the international Court of Justice.

4, If, in the cases specified under paragraphs (2) and (3) of this Article, the President of the
International Court of Justice is prevented from carrying out the said function or if he is a
nationa! of either Contracting Party, the appointment shall be made by the Vice-President,
and if the Vice-President is prevented from carrying out the said function or if he is a national
of either Contracting Party, the appointment shall be made by the most senior member of
the Court who is not a national of either Contracting Party.

5. The tribunal shall have three (3) months from the date of the selection of the Chairman to
agree upon rules of procedure consistent with the other provisions of this Agreement. In the
absence of such agreement, the tribunal shall request the President of the International Court
of Justice to designate rules of procedure, taking into account generally recognized rules of
international arbitral procedure.

6. Unless otherwise agreed, all submissions shall be made and all hearings shall be completed
within eight (8) months of the date of selection of the Chairman, and the tribunal shall render
its decision within two (2) months after the date of the final submissions or the date of the
closing of the hearings, whichever is later. The arbitral tribunal shall reach its decisions,
which shall be final and binding, by a majority of votes.

Arbitral Tribunal shall reach its decision on the basis of this Agreement and in accordance
with international law applicable between the Contracting Parties.

7. Expenées incurred by the Chairman, the other arbitrators, and other costs of the
proceedings shall be "paid for equally by the Contracting Parties. The tribunal may, however,
at its discretion, decide that a higher proportion of the costs be paid by one of the Contracting
Parties. Co

8. A dispute shall not be submitted to an international arbitral tribunal under the provisions
of this Article, if a dispute on the same matter has been brought before another international
arbitral tribunal under the provisions of Article 10 and is still before the tribunal. This will
not impair the engagement in direct and meaningful negotiations between both Contracting

Parties.

9. The Arbitral Tribunal shall determine its rules of procedures.




ARTICLE 15
Entry into Foree

1. This Agreement shall enter into force the next day of the date of the receipt of the last
notification by the Contracting Parties, in writing and through diplomatic channels, of the
completion of the respective internal legal procedures necessary 1o that effect.

2. This Agreement shall remain in force for a period of ten (10) years and shall continue in
force indefinitely unless terminated in dccordance with paragraph 4 of this Article.

3. This Agreement may be amended by mutual written consent of the Contracting Parties at
any time. The amendments shall enter into force in accordance with the same legal procedure
prescribed under the first paragraph of the present Article.

4 Fither Contracting Party may, by giving one year's prior written notice to the other
Contracting Party, terminate this Agreement at the end of the initial ten-year period or at any
time thereafier.

5. With respect to investments made or acquired prior to the date of termination of this
Agreement and to which this Agreement otherwise applies, the provisions of all of the other

Articles of this Agreement shall thereafter continue to be effective for a further period of ten
(10) years from such date of termination.

IN WITNESS WHEREOF, the undersi gned representatives, duly authorized thereto by their
respective Governments, have signed this Agreement.

DONE in duplicate at Ankaraon 21/ 1 2/2015.in the Turkish, Spanish and English languages,
all texts being equally authentic. In case of any divergence of interpretation, the English text
shall prevail.

FOR THE GOVERNMENT OF FOR THE GOVERNMENT OF
THE REPUBLIC OF TURKEY THE REPUBLIC OF GUATEMALA

fbrahim Senel José Rgrlgg al‘miy in de Leon
Undersecretary Vice Minister "Foreign Affairs




ANNEX
Expropriation

The Contracting Parties confirm their shared understanding that:

1. An action or a series of actions by a Contracting Party cannot constitute an expropriation
unless it interferes with a tangible or intangible property right or property interest in an
investment.

2. Article 6 paragraph 1 addresses two situations:

(a) the first is direct expropriation, where an investment is nationalized or otherwise
directly expropriated through formal transfer of title or outright seizure;

(b) the second situation is indirect expropriation, where an action or series of actions by a
Contracting Party has an effect equivalent to direct expropriation without formal
transfer of title or outright seizure.

3. The determination of whether an action or series of actions by a Contracting Party, in a
specific fact situation, constitutes an indirect expropriation, requires a case-by-case, fact-
based inquiry that considers, among other factors:

(a) the economic impact of the government action, although the fact that an action or
series of actions by a Contracting Party has an adverse effect on the economic value
of an investment, standing alone, does not establish that an indirect expropriation has
oceurred;

(b) the extent to which the government action interferes with distinct, reasonable
investment-backed expectations; and

(¢} the character of the government action.-




‘Considerando que la proteccién de las inversiones %

ACUERDO ENTRE EL GOBIERNO DE LA REPUBLICA DE TURQUIA Y
EL GOBIERNO DE LA REPUBLICA DE GUATEMALA SOBRE LA
PROMOCION ¥ PROTECCION RECIPROCADE. /-
INVERSIONES: ,

El Gobierno de la Reptiblica de Turqufa y el Gobiemo de la Repiiblica de Guatemala,en
16 sucesivo denominados “las Partes Centratantes”;

Con el deseo de intensificar las relaciones ecoridrnicas para el beneficio mutuo de
ambos paises;

Des"edsos.de' promover utia mayor cooperacion econmica entre ellos, particularmente
con respecto a las-inversiones de inversionistas de-unaParte gentratante en ¢l territorio
e la otra Parte Contratante; : ‘

Reconociendo que un acuerdo sabre el tratamiento a concedlersepara tales inversiones,
estimulara el flujo' de capital y tecnologfa y el desarrollo econdimico de las Partes

[T
L )

 sobre una base justa y
equitativa,proporcionard un marco estable para la invetsion y contribiird a maximizar
Iz utilizacion eficaz de los recursos econdmicos y mejorar la prosperidad econdmica de
afnbis Partes;

Convencidos de que estas objetivos deben.conseguirse de una manera consistente con.
la proteccion de la salud, seguridad; ambiente y los derechos laborales de cada Parte
Contratante; y PR

Convencidos qué estos objetivos pueden lograrse sin relajar medidas de aplicacion

general como lasalud, seguridad y ambiente, asf como los derechos laborales de cada
Parte Contratante y los derechos laborales intefnacionalmente reconocidos y adoptados
'PQI"Qﬂ,da; Parte Contratante; :

Habiendo resuelto concertar un acuerdo relativo ala Promocion y Proteccion Reciproca
de Inversiones;

Han acordado lo siguiente:




ARTICULO 1
Definiciones ‘. #

Para los efectos del presente acuerdo:

1. El términe "inversion” significa fodo tipo de activos; relacionados con actividades de
negacio, adquiridas con el fin de establecer relaciones econdmicas de larga duracion en ¢l
tetritorio de una Parte-contratante de conformidad con sus leyes y reglamentos, que tiene
las caracterfsticas de una inversidn, incluyendo caracteristicas tales como el compromxso-'
de capital \i otros reciirsos, la expcctatwa de gartancia o beneficio, 1a asutcion de riesgos o
cierta dura,c;én g incluird partlcuiar pero no exclusivamente:

(a) blenes muebles ¢ inmuebles, asi como -cualquier otro derecho come hipotecas,
gravimenes, prendas y cualquier otro derecho similar tal como se define conforme
& las leyes 4 reglamentns de la Parte contratarite en cuyo territorio se eicuentre la

propiedad; i
{(b) reinversién de rendimientos, reclamos de dinero o cualqurer otro derecho cott valor
financiero relacionadds a una inversion; o e
o

(c) acciones, titulos o cualquier-otra forma de participacion en las empresas;

(d). derechos de propiedad intelectual, tales como, patentes, disefios- industriales,
procesos técnicos, marcas cemerciales 'y know-how”

(e) goodwill,

(f) concesiones otorgadas por ley o en-virtud de un contrato, incluyendo concesiones
relacionadas a recursos naturales.

Pero inversitn no significa; reclamos de: dinero que surgen-exclusivamente de: (i) contratos
comerciales para la ventd de bienes o servicios por un nacional 6 emipresa en el territorio
de una de las Partes Contratentes 4 una empresa en el territorio de la otra Parte Contratante,
(ii) el otorgamiento de crédito en conexién con una transaccin comercial, a menos que sea
un:préstamo que tenga las caracteristicas de una inversion.

2. El término " inversionista” significa:

(&) personas naturales que terigan la nacionalidad de una de Ias Partes Contratantesde
conforniidad con sus leyes; -




(b) empresas, corporaciones, firmas, asociaciones de negocios incorporados o
constituidos bajo lasleyes de una de las Partes Contratantes, y que el domicilio
de sus oficinas asi como actividades de negocios sustanciales sea en el territorio
de dicha Parte Contratante; que hayan hecho una inversion en el territorio de la
otra Parte Contratante.

3. El término "rendimientos" significa los montos producidos por una inversion e
incluye en particular, aunque no exclusivamente, utilidades, intereses, ganancias de
capital, dividendos, regalias y honorarios.

4., “Territorio” significa:

(a) con relacién a la Repiiblica de Turquia: el espacio terrestre, aguas interiores,
territorio maritimo y aéreo, asi como las dreas maritimas sobre las cuales la
Republica de Turquia ejerce derechos de soberania y jurisdiccion para el
propésito de exploracién, explotacion y preservacion de los recursos naturales
ya sea vivos 0 no vivos, en virtud del derecho internacional;

(b) con relaci6n a la Repiiblica de Guatemala: el espacio terrestre, maritimo y aéreo,
incluyendo aguas interiores, la zona econdmica exclusiva y la plataforma
continental, sobre las cuales la Republica de Guatemala ejerce dercchos de
soberania y jurisdiccién, de conformidad con su legislaci6n interna y el derecho
internacional; |

 ARTICULO2
Ambito de Aplicacion

Este Acuerdo se aplicard a las inversiones realizadas en el territorio de una de las Partes
Contratantes, conforme a sus leyes y reglamentos nacionales, por inversionistas de la
otra Parte Contratante, ya sea antes o después de la entrada en vigor del presente
Acuerdo. Sin embargo, el presente Acuerdo no se aplicard a ninguna contreversia que
haya surgido con anterioridad a su entrada en vigor.

ARTICULO 3
Promocién y Proteccion de las Inversiones

1. En conformidad con sus leyes y reglamentos, cada Parte Contratante promovera en
su territorio, en la medida que sea posible, inversiones por inversionistas de la otra
Parte Contratante.




2. Cada Parte Contratante otorgara a las inversiones cubiertas tratamiento segun el
derecho internacional consuetudinario, incluyendo trato justo y equitativo; y plena
proteccion y seguridad.

3. Para mayor certeza, el parrafo 2 establece el estdndar minimo de derecho
internacional consuetudinario de trato para los extranjeros, como el estdndar minimo
de tratamiento que debe otorgarse a las inversiones cubiertas. Los conceptos de "trato
justo y equitativo" y "plena proteccién y seguridad" no requieren de tratamiento
adicional o superior a aquel que es requerido por esa norma y no crean derechos
sustantivos adicionales. La obligacion en el parrafo 2 de otorgar:

(a) "trato justo y equitativo” incluye la obligacién de no denegar justicia en
procedimientos penales, civiles o administrativos de conformidad conel
principio del debido proceso incorporado en los principales sistemas juridicos
del mundo; y

(b) "plena proteccion y seguridad™ exige a cada Parte Contratante proporcionar el
nivel de proteccion policial requeridapor el derecho internacional
consuetudinario.

4. La determinacion de que se ha producido una violacién de otra disposicion de este
Acuerdo, o de un acuerdo internacional diferente, no establece que se ha preducido una
violacidon de este Articulo.

ARTICULO 4
Tratamiento de las Inversiones

1. Cada Parte Contratante admitira inversiones en su territorio sobre una base no menos
favorable que la que otorga, en circunstancias similares, a inversiones de inversionistas
de cualquier tercer Estado, en el marco de sus leyes y reglamentos.

2. Una vez establecidas, cada Parte Contratante otorgara a estas inversiones, un trato
no menos favorable al otorgado en iguales condiciones a las inversiones de sus propios
inversionistas o a las inversiones hechas por inversionistas de cualquier tercer Estado,
cualquiera que sea mas favorable, en cuanto a la gestion, mantenimiento, uso,
operacion, goce, extension,venta, liquidacion y enajenacion de la inversién.

3. Las Partes Contratantes deberan, en el marco de su legislacion nacional, hacer sus
mejores esfuerzos para dar consideracién favorable a las aplicaciones para la entrada y
permanencia de los nacionales de cualquiera de las Partes Contratantes,quienes deseen

entrar en el territorio de la otra Parte Contratante con respecto a la reahzacmn_ y

aplicacién de una inversion.




4. (a) las disposiciones de este Articulo no se interpretaran con el fin de obligara alguna
de las Partes Contratantes a extender el beneficio de cualquier tratamiento,
preferencia o privilegioa los inversionistas de la otra Parte Contratante, el cual podra
ser prorrogado por la primera Parte Contratante en virtud de cualquier acuerdo o
arreglo internacional relativo, parcial o principalmente a tributacion;

(b) las disposiciones de no discriminaci6n, trato nacional y nacién més favorecida
de este acuerdo no se aplicardn a todas las ventajas actuales o futuras concedidas
por cualquiera de las Partes Contratantes en virtud de su pertenenma 0
asociacion con una unién aduanera,econémica o monetaria, mercado comuin o
una zona de libre comercio; a los nacionales o empresas propias, de Estados
Miembros de dicha unidén, mercado comun o zona de libre comercio, o de
cualquier otro tercer Estado;

(c) los péarrafos (1) y (2) de este Articulo no se aplicard respecto dedisposiciones de
solucién de controversias entre un inversionista y la Parte Contratante anfitriona,
fijados simultdneamente por el presente Acuerdo y por otro acuerdo
internacional similar del cual cualquiera de las Partes Contratantes sea parte;

(d) las disposiciones del Articulo 3 y 4 del presente Acuerdo no exigiran a las Partes
Contratantes a acordar a las inversiones de inversionistas de la otra Parte
Contratante el mismo tratamiento que otorga a las inversiones de sus propios
inversionistas con respecto a la adquisicién de tierras, bienes mmuebles y
derechos reales.

ARTICULO §
Excepciones Generales

1. Nada en este Acuerdo se interpretard para impedir a una Parte Contratante adoptar,
‘mantener o aplicar cualquier medida legal no discriminatoria:

(2) disefiado y aplicado para la proteccion de humanos, vida o salud animal o
vegetal, o ¢l ambiente;

(b) relacionado con la conservacion de recursos naturales no renovables vivos o no
VIVOS.




2. Nada en este Acuerdo se interpretard en el sentido de:

(a) requerir a las Partes Contratantes a proporcionar o permitir el acceso a cualquier
informaciéncuya divulgacion seacontraria a sus intereses esenciales de
seguridad,;

(b) evitar que cualquier Parte Contratante tome las acciones que considere
necesarias para la proteccion de sus intereses esenciales de seguridad:

@) relativo al trafico de armas, municiones y material de guerra, trafico y
transacciones de otros bienes, materiales, servicios y tecnologia
realizado directa o indirectamente con el fin de proveer a un
establecimiento militar o algin otro establecimientode seguridad.

(ii)  tomado en tiempo de guerra u otras emergencias en las relaciones
internacionales; o

(iiiy  relativo ala aplicacién de politicas nacionales o acuerdos internacionales
sobre la no proliferacién de armas nucleares u ofros dispositivos
nucleares explosivos.

(c) para evitar que cualquiera de las Partes Contratantes tomen medidas en el
cumplimiento de sus obligaciones conforme a la Carta de las Naciones Unidas
para el mantenimiento de la paz y seguridad internacional; o

(d) para prevenir que la Republica de Guatemala adopte cualquier medida para
preservar y promover la diversidad cuitural conforme a los Articulos 66-69 de
la Constitucion Politica de la Republica de Guatemala.

3. Sin perjuicio de las disposiciones del Articulo 6 y Anexo sobre Expropiacion, las
disposiciones de este Acuerdo no aplicaran para cuestiones tributarias. Sin embargo,
conforme a sus politicas fiscales, cada Parte Contratante se esforzard en conceder
justicia y equidad en el tratamiento de los inversionistas de la otra Parte Contratante.

ARTICULO 6
Expropiacion Y Compensacion

1. Las inversicnes no deberin ser expropiadas, nacionalizadas o sujetas, directa o
indirectamente, a medidas de efectos similares (denominadas mas adelante como
expropiacion) excepto para un proposito pablico, de manera no discriminatoria, con el
pago de compensacion pronta, adecuada y efectiva; y de acuerdo con el debido proceso
de la ley y los principios generales de tratamiento previstas en el Articulo 3 de este
Acuerdo.




2. Medidas legales no discriminatorias, disefiadas y aplicadas para proteger los
objetivos legitimos de bienestar publico, tales como salud, seguridad y medio
ambiente, no constituyen una expropiacion indirecta.

3. La indemnizacién seré equivalente al valor de mercado de la inversién expropiada
antes de que la expropiacién se haya llevado a cabo o que se haya convertido en
conocimiento piblico. La indemnizacién serd pagada sin demora y libremente
transferible, tal como se describe en el apartado 2 del Articulo 8.

4. La indemnizacion sers pagadera en moneda libremente convertible y en caso de que
se retrase el pago de la indemnizacién, incluird una tasa de interés aplicable desde la
fecha de expropiacion hasta la fecha de pago.

ARTICULO 7
Compensacion por pérdida

Los inversionistas de cualquiera de las Partes Contratantes cuyas inversiones sufran
pérdidas en el territorio de la otra Parte Contratante debido a guerra, insurreccion,
disturbio civil u otros eventos similares recibirdinde la otra Parte Contratante un
tratamiento no menos favorable que el otorgado a sus propios inversionistas o a
inversionistas de cualquier tercer Estado, cualquiera que sea el trato mas favorable, en
cuanto a las medidas que adopte en relacién a tales pérdidas.

ARTICULO 8
Repatriacién y Transferencia

1. Cada Parte Contratante garantizard en buena fe que todas las transferencias
relacionadas con una inversion sean realizada libremente y sin demora dentro y fuera

de su territorio. Dichas transferencias incluyen:

(a) el capital inicial y montos adicionales para mantener o aumentar la inversion;
(b) rendimientos;

(c) las ganancias de la venta o la liquidacion de toda o parte de una inversion;




(d) compensacion de conformidad con el Articulo 6 y 7;

(e) reembolsos y pagos de intereses derivados de préstamos en relacidon con las
inversiones;

(f) los sueldos, salarios y otras remuneraciones recibidas por los nacionales de una
de las Partes Contratantes que hayan obtenido en el territorie de la otra Parte
Contratante los permisos de trabajos correspondientes relacionados a una
inversion;

(g) pagos derivados de una disputa de inversion.

2. Las transferencias se efectuaran en la moneda convertible en la que se ha hecho la
inversion o en cualquier moneda convertible al tipo de cambio vigenie a la fecha de la
transferencia, salvo se acuerde lo contrario por el inversionista y la Parte Contratante
anfitriona. '

3. Cuando, en circunstancias excepcionales, los pagos y movimientos de capitales
causen o amenacen causar dificuitades graves de balanza de pagos, cada una de las
PartesContratantes podra restringir las transferencias temporalmente, siempre que tales
restricciones se impongan en una baseno discriminatoria y de buena fe.

4. No obstante, lo dispuesto en los parrafos del 1 al 3, una Parte Contratante puede
prevenir una transferencia mediante la aplicacion equitativa, no discriminatoria y de
buena fe de sus leyes en cuanto a:

(a) quiebra, insolvencia o proteccion de los derechos de los acreedores;

(b) emisién, comercio o negociacion de valores, futuros, opciones o derivados;

(c) infracciones criminales o penales;

(d) reportes financieros o mantenimiento de registros de transferencias, cuando sea

necesario, para colaborar en el cumplimiento de la ley o con las autoridades

financieras regulatorias; o

(e) garantia del cumplimiento de o6rdenes o fallos en procedimientos judiciales o
administrativos.




ARTICULO 9
Subrogacion

1. Si una de las Partes Contratantes tiene un seguro publico o un régimen de garantia
para proteger las inversiones de sus propios inversionistas contra riesgos no
comerciales, y si un inversionista de esa Parte Contratante se suscribe a €l, cualquier
subrogacion de la entidad aseguradora en virtud del contrato de seguro entre este
inversor y la entidad aseguradora debera ser reconocida por la otra Parte Contratante.

2. La entidad aseguradora tiene derecho, en virtud de la subrogacién, a ejercer los
derechos y hacer cumplir las reclamaciones de ese inversionista, y debera asumir las
obligaciones relacionadas a la inversién. Los derechos o reclamos subrogados no
excederan los derechos o reclamaciones originales de los inversores.

3. Las controversias entre una Parte Contratante y una entidad aseguradora se
resolveran de conformidad con lo dispuesto en el articulo 10 del presente Acuerdo.

\ . ARTICULO 10
Solucién de controversias entre una Parte Contratante y los inversionistas de la
' - otra Parte Contratante

1. El presente articulo se aplicara a las controversias entre una Parte Contratante y un
inversionista de la otra Parte Contratante, en los casos en que un supuesto
incumplimiento de una obligacion por el primero, bajo el presente Acuerdo, cause
pérdidas o dafios al inversionista o a sus inversiones.
2. Con el fin de resolver la disputa de forma amistosa, el inversionista notificarapor
escrito 'y detalladamente ai la Parte Contratante, la intencion de someter una
reclamacién a arbitraje de conformidad con las disposiciones del presente Acuerdo. La
notificacion contendra como minimo la siguiente informacion:

(a) el nombre y la direccién del inversionista reclamante;

(b) las disposiciones del Acuerdo presuntamente incumplidas;

(c) 1a base factica y juridica para la reclamacion;

(d) la descripcion de la inversion realizada; y

(e) la reparacion solicitada y ¢l monto aproximado de los dafios reclamados.




3. Si estas disputas no pueden resolverse de esta manera dentro de los seis (6) meses
siguientes a la fecha de la notificacion por escrito mencionada en el parrafo 2, las Partes
Contratantes consienten someter la controversia a arbitraje internacional. Las disputas
podran someterse, a eleccion del inversionista, a:

(a) el tribunal competente de la Parte Contratante en cuyo territorio se haya
realizado la inversion, o

(b) a:

@) el Centro Internacional de Arreglo de Diferencias Relativas a
Inversiones (CIADI), creado por el "Convenio sobre Arreglo de
Diferencias Relativas a Inversiones entre Estados y Nacionales de otros
Estados", salvo lo dispuesto en el parrafo 6 del presente articulo;

(ii)  arbitraje segln lo previsto en las Reglas del Mecanismo Complementario
del CIADIL siempre y cuando la Parte reclamante o la Parte no
reclamante, pero no ambas, sea parte del Convenio del CIADI;

(iii) un ftribunal arbitral ad hoc establecido de conformidad con el
Reglamento de Arbitraje de la Comision de las Naciones Unidas para el
Derecho Mercantil Internacional (CNUDMI); o

(iv)  cualquier otra norma de arbitraje, si las partes contendientes asi lo
acuerdan.

4. Una vez que el inversionista haya sometido la controversia a uno u otro de los foros
de solucién de controversias mencionados en el parrafo 3 del presente articulo, la
eleccién de uno de estos foros sera definitiva y excluira cualquier otro.

5. Un inversionista contendiente podrd someter una reclamacion a arbitraje sélo si
renuncia a su derecho a iniciar o continuar cualquier procedimiento ante un tribunal
administrativo o corte judicial, conforme las leyes de la Parte Contratante, otros
procedimientos de solucién de controversias o cualquier procedimiento con respecto a
la medida de la Parte Contratante reclamante que alega el incumplimiento del Acuerdo,
a excepcién de medidas precautorias de cardcter suspensivo, declarativos o
extraordinario, que no impliquen el pago de dafios ante el tribunal administrative o
corte judicial, conforme la legislacion de la Parte Contratante reclamante.

El consentimiento y la renuncia referidos en este articulo se entregaran por escrito en
la peticion de arbitraje.




6. No obstante lo dispuesto en el parrafo 3 del presente articulo en decidir si una
controversia de inversion se encuentra dentro de la jurisdiccion del CIADI y la
competencia del tribunal establecida en los apartados 3 (b) (i), ese tribunal debera
cumplir con la notificacion presentada por la Repiblica de Turquia el 3 de marzo de
1989 y por la Republica de Guatemala el 16 de enero de 2003 al CIADI, de
conformidad con el articulo 25 (4) del Convenio del CIADI relativo a las clases de
diferencias consideradas adecuadas o inadecuadas para su sometimiento a la
jurisdiccién del CIADI, como parte integrante del presente Acuerdo.

7. El tribunal arbitral establecido conforme a este Acuerdo decidird las cuestiones en
controversia de conformidad con las disposiciones dei presente Acuerdo y las reglas
aplicables del Derecho Internacional.

El tribunal arbitral establecido conforme a este Acuerdo podra tener en cuenta la
legislacién nacional de la Parte reclamante, en lo que sea relevante para la base factica
de la reclamacion.

8. Los laudos arbitrales seran definitivas y vinculantes para todas las partes en disputa.
Cada Parte Contratante debera ejecutar el laudo de acuerdo con su legislacion nacional.

ARTICULO 11
Constitucion del Tribunal

1. El Tribunal estara constituido pot tres 4rbitros. Cada parte contendlente nombrara
un arbitro, el tercer arbitro, quien serd el presidente del tribunal arbitral, sera nombrado
por las partes contendientes de mutuo acuerdo. El presidente del tnbunal arbitral no
debera ser, en ninglin caso, nacional de mnguna de: las Partes Contratantes.

2. Cuando un tribunal establecido conforme a este articulo no haya sido constituido
dentro de los noventa (90) dias a partlr de la fecha en que se presente la reclamacién
de arbitraje, el arbitro o arbitros que ain no hayan sido nombrados seran de51gnados de
conformidad con las disposiciones aphcabies en virtud de las reglas procedzmentales
del foro elegido. En cualquier caso, la autoridad nominadora antes de la demgnacmn
del arbitro o arbitros que alin no hayan sido designados, debera consultar con la parte
contendiente. ;

3. Las partes contendientes podran convenir en ¢l lugar legal de cualquier arbitraje bajo
las reglas arbitrales aplicables en virtud del parrafo 3 (b) del presente articulo. Si Jas
partes contendientes no llegan a un acuerdo, el tribunal determinara el lugar de
conformidad con las reglas de arbitraje aplicables, siempre que el lugar se encuentre en
el territorio de un Estado que es parte en la Convencion de las Naciones Unidas sobre
el Reconocimiento y Ejecucién de las Sentencias Arbitrales Extran}eras hecha e
Nueva York el 10 de junio 1958. o




4. Cuando un tribunal dicte un laudo definitivo desfavorable al demandado, el Tribunal
podra otorgar, por separado o en forma conjunta, inicamente:
(a) dafios pecuniarios y los intereses que procedan; y

(b) restitucion de la propiedad, en cuyo caso el laudo dispondra que el demandado
podra pagar dafios pecuniarios, mas los intereses que procedan en lugar de la
restitucion.

5. La Parte Contratante contendiente podra decidir la publicacién de la adjudicacion,
de conformidad con su practica o legislacion nacional.

ARTICULO 12
Medidas Provisionales

Un tribunal arbitral podra ordenar una medida provisional de proteccion para preservar
los derechos de la parte contendiente o para asegurar que la jurisdiccion del tribunal
arbitral sera plenamente efectiva, incluyendo una orden para preservar las pruebas en
posesion o control de la parte contendiente u 6rdenes para proteger la jurisdiccion del
tribunal arbitral. Un tribunal arbitral no podré ordenar el embargo o la suspensién de la
aplicacion de la medida presuntamente violatoria a la que se refiere el articulo 10.

ARTICULO 13
Denegacion de beneficios

1. Una Parte Contratante podrd denegar los beneficios de este Acuerdo a un
inversionista de la otra Parte Contratante que sea una empresa de esa otra Parte
Contratante v a las inversiones de dicho inversionista, si la empresa no tiene actividades
comerciales sustanciales en el territorio de la Parte Contratante bajo cuya ley esta
constituida u organizada, v los inversores de una Parte no Contratante o los
inversionistas que posean o controlen una empresa de la Parte Contratante que deniega.

2. La Parte Contratante que deniega deberd, en la medida de lo posible, notificar a la

otra Parte Contratante antes de negar los beneficios.

ARTICULO 14
Solucion de controversias entre las Partes Contratantes

1. Las Partes Contratantes buscaran de buena fe y con espiritu de cooperacién una
solucién rapida y equitativa a cualquier controversia en relacién con la interpretacion

0 aplicacion del presente Acuerdo. En este sentido, las Partes Contratantgs”’é;‘)iﬁ fenen
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entablar negociaciones directas y significativas para llegar a este tipo de soluciones. Si
las Partes Contratantes no pueden llegar a un acuerdo dentro de los seis (6) meses
después del inicio de las disputas entre ellos a través del procedimiento anterior, las
disputas se podran presentar, a peticién de cualquiera de las Partes Contratantes, a un
tribunal arbitral de tres miembros.

2. En el plazo de dos (2) meses siguientes a }a recepcidn de una solicitud, cada Parte
Contratante designara un 4rbitro. Los dos arbitros elegiran un tercer rbitro como
Presidente, que sea nacional de un tercer Estado. En el caso que cualquiera de las Partes
Contratantes no designe a un érbitro en el plazo fijado, la otra Parte Contratante podra
solicitar al Presidente de la Corte Internacional de Justicia que haga la designacion, en
el plazo de cuatro meses, a partir de la fecha en que cualquiera de las Partes
Contratantes haya notificado a la otra Parte Contratante su intencion de someter la
controversia a un tribunal arbitral.

3. En el caso de que una Parte Contratante no designe un arbitro o si los dos arbitros
no pueden legar a un acuerdo sobre la eleccién del Presidente dentro de los dos (2)
meses después de su nombramiento, el Presidente serd nombrado a peticion de
cualquiera de las Partes Contratantes por el Presidente de la Corte Internacional de
Justicia.

4. 81, en los casos previstos en los parrafos (2) y (3) del presente articulo, el Presidente
de la Corte Internacional de Justicia esta impedido de desempefiar dicha funcién o si
fuere nacional de una de las Partes Contratantes, la designacién sera hecha por el
Vicepresidente, y si el Vicepresidente estd impedido de desempefiar dicha funcién o si
fuere nacional de cualquiera de las Partes contratantes, se efectuara la designacion por
¢l miembro mas antiguo de la Corte que no sea nacional de cualqmera de las Partes
Contratantes.

5. El tribunal tendra tres (3) meses desde la fecha de la eleccion del Presidente para
acordar normas de proced1m1ento consistente con las demds disposiciones del presente
Acuerdo. En ausencia de tal acuerdo, el tribunal solicitard al Presidente de la Corte
Internacional de Justicia que designe un reglamento, teniendo en consideracion las
niormas generalmente reconocidas del procedimiento arbitral mternacmnal

6. Salvo acuerdo en contrario, se harén todas las presentaciones y todas las audiencias
se completaran dentro de los ocho (8) meses de la fecha de la eleccion del Presidente y
el tribunal dictard su decisién dentro de los dos (2) meses posterlores a la fecha de las
alegacmnes finales o la fecha del cierre de las audiencias, la que sea posterior. El
tribunal arbitral tomara sus decisiones, que seran definitivas y vinculantes, por mayoria
de votos.

£l Tribunal Arbitral tomar4 su decision sobre la base del presente Acuerdo y de
conformidad con el Derecho Internacional aplicable entre las Partes Contratantes. .. ..




7. Los gastos incurridos por el Presidente, los demds arbitros, y otros gastos del
procedimiento se deberdn "pagar por partes iguales por las Partes Contratantes. El
tribunal podra, sin embargo, a su discrecidn, decidir que una mayor proporcion de las
costas se pagara por una de las Partes Contratantes.

8. Una controversia no serd sometida a un tribunal arbitral internacional en virtud de lo
dispuesto en el presente articulo, si una disputa sobre el mismo asunto ha sido llevada
ante otro tribunal arbitral internacional en virtud de lo dispuesto en el articulo 10 y
todavia estd ante el tribunal. Esto no afectara la participacion en las negociaciones
directas y significativas entre ambas Partes Contratantes.

9. El Tribunal Arbitral adoptara sus propias reglas procesales.

ARTICULO 15
Entrada en vigor

1. El presente Acuerdo entrara en vigor al dia siguiente de la fecha de recepcion de la
altima notificacion por las Partes Contratantes, por escrito y por via diplomatica, de
cumplidos los respectivos procedimientos legales internos necesarios para el efecto.

2. El presente Acuerdo permanecerad en vigor por un periodo de diez (10) afios y
continuard en vigor indefinidamente salvo que se resuelva de conformidad con el
parrafo 4 del presente articulo.

3. El presente Acuerdo podra ser modificado por mutuo consentimiento por escrito de
las Partes Contratantes en cualquier momento. Las enmiendas entrardn en vigor de
conformidad con el mismo procedimiento legal previsto en el parrafo primero del
presente articulo. '

4. Cada Parte Contratante podr4, mediante notificacién previa por escrito de un afio a
la otra Parte Contratante, dar por terminado este Acuerdo al término del periodo inicial
de diez afios o en cualquier momento posterior.

5. Con respecto a las inversiones realizadas o adquiridas con anterioridad a la fecha de
terminacion del presente Acuerdo vy al que se aplica de otra manera este Acuerdo, las
disposiciones de todos los demds articulos de este Acuerdo continuaran en vigor a partir
de entonces por un periodo adicional de diez (10) afios a partir de la fecha de
terminacion.




EN FE DE LO CUAL, los representantes abajo firmantes, debidamente autorizados
para ello por sus respectivos Gobiernos, han firmado el presente Acuerdo.

HECHO en duplicado en Ankara, el 21 de diciembre de 2015, en los idiomas
turco,espafiole inglés, siendo todos los textos igualmente auténticos. En caso de
divergencia en la interpretacion, el texto en inglés prevalecera.

POR EL GOBIERNO DE LA POB EL GOBIERNO DE LA
REPUBLICA DE TURQUIA REPUBLICA DE GUATEMALA
Ibrahim Senel ~ Joseé
Subsecretario Viceministro

Ministeric-de Relaciones Exteriores
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ANEXO
Expropiacion

Las Partes Contratantes confirman su comtin entendimiento que:

1. Una accidn o serie de acciones de una Parte Contratante no puede constituir una
expropiacién a menos que interfiera con derecho de propiedad tangible o intangible o
de un interés de propiedad de una inversidn.

2. El articulo 6, parrafo 1 aborda dos situaciones:

(a) la primera es la expropiacion directa, en donde una inversion es nacionalizada o
de otra manera directamente expropiada mediante la transferencia formal del
titulo o confiscacion directa;

(b) la segunda situacion es la expropiacion indirecta, cuando un acto o serie de actos
de una Parte Contratante tienen un efecto equivalente a la expropiacién directa
sin la transferencia formal del titulo o confiscacién directa.

3. La determinacion de si un acto o serie de actos de una Parte Contratante, en una
situacion de hecho especifica, constituye una expropiacién indirecta, requiere un
examen de cada caso, tomando en consideracion, entre otros factores:

(a) el impacto econdmico de la accién gubernamental, aunque el hecho de que una
accidn o serie de acciones de una Parte Contratante tiene un efecto adverso sobre
el valor econémico de una inversién, por si solo, no establece que se ha
producido una expropiacion indirecta;

(b) el grado en que la accion del gobierno interfiere con expectativas de inversion
inequivocas y razonables; y

(c) el cardcter de la accion gubernamental.




