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L. GEREKCE
Avrupa Konseyine iliye devletlerin, iiye devlet hukuklari arasinda azami birligin

saglanmasi amacina uluslararas: sdzlesmeler yoluyla ulagilacagi inanci ile imzaladig: Avrupa

S6zlesmelerinden biri de Ceza Islerinde Karsilikli Adli Yardim Avrupa Sozlesmesidir.

Adli yardimlagma, bir devletin yetkili bir adli makaminin diger bir devletin adli
makami adina yerine getirdigi iglemler biitiiniidiir. Adli yardim iglemleri, iilkemiz ile ilgili
devletler arasinda yiiriirlikkte bulunan ikili anlagsma ya da ¢ok tarafli sézlesmeler, bunlarin
bulunmamas: halinde de, uluslararasi teamiil hukuku kurallann ve karsihklilik ilkesi
cercevesinde yiiriitiilmektedir.

Tiirkiye, bahse konu S6zlesme ile anilan S6zlesme'nin Ek 1 Nolu Protokoliine taraftir.
Bununla birlikte, 2001 tarihli Ek 2 Nolu Protokole taraf degildir. Amilan Sozlesmeye taraf
olan diger 45 devletle Tiirkiye arasindaki suglu iadesi islemleri bahse konu S&zlesme
hiikiimlerine gore yerine getirilmektedir. Azerbaycan ve Ermenistan gibi Avrupa iilkesi
olmayan baz1 devletler de anilan S6zlesmeye taraftir.

2001 tarihli Ceza Islerinde Kargilikli Adli Yardim Avrupa S6zlesmesi’ne ikinci Ek
Protokol tilkemizce 22 Mart 2016 tarihinde imzalanmigtir.

Anilan Ek Protokol, Avrupa Birligi ile 2013 yilinda baglattifimiz Vize Serbestisi
Diyalogu cergevesinde iilkemizce hayata gecirilmesi beklenen uluslararas: yiikiimliiliiklerden
birini olusturmaktadir.

Uluslararas1 hukuk uyarinca, bir uluslararasi anlagmaya iliskin g¢ekince/beyanlarin
anlagmanin imzalanmasi yahut onay veya katilim belgesinin tevdii sirasinda yapilmasi
miimkiindiir. Bu baglamda, s6z konusu Ek Protokole iliskin ¢ekince/beyanlarimiz onay
asamasinda bildirilecektir.

Yukarida arz ve izah edilen hususlar 1s18inda, Ceza Islerinde Karsilikli Adli Yardim
Avrupa Sézlesmesi’ne Ikinci Ek Protokol’iin onaylanmasi iilkemiz agisindan 6nem arz
etmektedir.
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CEZA ISLERINDE KARSILIKLI ADLI YARDIM AVRUPA SOZLESMESINE iKiNCI EK
PROTOKOLUN ONAYLANMASININ UYGUN BULUNDUGUNA DAIR
KANUN TASARISI
MADDE 1- (1) Tiirkiye Cumhuriyeti adina 22 Mart 2016 tarihinde Strazburg’da imzalanan
“Ceza Islerinde Karsiikli Adli Yardim Avrupa Sozlesmesi’ne Ikinci Ek Protokol”iin ¢ekince ve
beyanla onaylanmasi uygun bulunmustur.
MADDE 2- (1) Bu Kanun yayimu tarihinde yiiriirliige girer.
MADDE 3- (1) Bu Kanun hiikiimlerini Bakanlar Kurulu yiriitiir.
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Avrupa Anlagma Serisi - No. 182

Ceza Islerinde Karsiikh Adli Yardim Avrupa Siézlesmesi’ne Ikinci Ek Protokol
Strazburg, 8.11.2001
Bu Sozlesme'yi imzalayan Avrupa Konseyi Uyesi Devletler.

Avrupa Konseyi Tiiziigii’ niin altindaki yiikiimliiliiklerini goz 6niine alarak;
Insan haklarim savunmaya daha fazla katkida bulunmayi, hukukun istiinliigiini korumay: ve
toplumun demokratik dokusunu desteklemeyi arzu ederek;

Konuyla ilgili suca kargihik verme konusunda bireysel ve miisterek imkénlan giiclendirmekte
istekli olarak:

17 Mart 1978 tarihinde Strazburg’da imzalanan Ek Protokol’iin yam sira 20 Nisan 1959
tarihinde Strazburg'da tanzim edilen Ceza Islerinde Karsihkh Adli Yardim Avrupa
Sozlesmesi’nin (bundan bdyle "Sozlesme” olarak amlacaktir) birtakim veghelerine ilave
yapilmasina ve bu veghelerin geligtirilmesine karar vermis olarak;

28 Ocak 1981 tarihinde Strazburg’da imzalanan Kisisel Verilerin Otomatik Islem Siirecinde
Bireylerin Korunmas1 Hakkinda Sézlesmesi’nin yam sira 4 Kasim 1950 tarihinde Roma’da
imzalanan insan Haklan ve Temel Ozgiirliiklerin Korunmasina Iliskin Sozlesmesi’ni hesaba
katarak;

Asagidaki hususlarda mutabik kalmiglardir:
Bélim I
Madde 1 - Kapsam

Sézlesme’nin 1. maddesi agagidaki metin ile degistirilir:

1. “Taraflar, bu S6zlesme’nin hilkiimleri uyarinca derhal birbirlerine maddi anlamda
yardim saglamay1 ve yardim talebinin, talep eden Tarafin adli yetkililerinin yetki kapsaminda
oldugu suglarin cezas1 hususundaki yargisal islemlerde en genis Slgekte karsilikli yardim
saglamay kabul ederler.

2. Bu Sézlesme tutuklamalara, yarg: kararlarinin uygulanmasina veya ceza hukukuna gore
sug teskil etmeyen, askeri hukuka gore sug kapsaminda olan suglara uygulanmaz.

3. Karsiliklh yardim, karann bir mahkemenin ozellikle ceza islerinde yarg yetkisini
kullanmadan once yapilan yargisal islemlere yol agtifn durumlardaki hukuk kurallarimin
ihlalinden dolay: talep eden veya talep edilen Tarafin ulusal hukukunda cezai miieyyide
gerektiren eylemler hususunda idari yetkililer tarafindan uygulanan yargisal islemlerde de
maddi yardim saglanabilir.

4, Karsilikli yardim, talep eden Tarafta bir tiizel kiginin miinhasiran sorumiu tutulablldlgl
eylemlerle ilgili konularda reddolunamaz.” .

Madde 2 - Talep Eden Tarafin Yetkililerinin Bulunmasi
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olacaktir ve agagidaki hitkiimler 2. fikray1 olugturur:

“2 Yetkililerin veya ilgili kisilerin bulunmasi konusundaki talepler, bulunmann
muhtemelen talep eden Tarafin ihtiyaglarina daha duyarh olacak sekilde yardim talebinin yerine
getirilmesini saglayacagi ve bu sebeple, muhtemelen ilave yardim talebi ihtiyacindan
kaginilacagi durumlarda reddedilmez.”

Madde 3 - Tutuklu Kisilerin Talep Eden Tarafin Ulkesine Gegici Transferi
S6zlesme’nin 11. maddesi asagidaki metin ile degistirilir:

1. “Kisisel varhginin yargilanmadan ziyade delil niteligindeki amaglar igin kullanilacak
talep eden Taraf tarafindan istenen gozaltindaki bir kisi, talep edilen Taraf tarafindan sart
kosulan siire zarfi igerisinde geri gonderilmesi ve bu Sozlesme’nin 12. maddesinin
hitkiimlerinin uygulanabilir oldugu stirece bu hitkiimlere bagh kalmak kaydiyla gegici olarak
talep edenin iilkesine transfer edilir.

Transfer su durumlarda reddedilebilir:
a) gozaltindaki kisinin kabul etmedigi durumlarda;

b) s6z konusu kisinin varh@ talep edilen Tarafin iilkesinde siiregelen bir ceza
yargilamasinda gerekli oldugu durumlarda;

¢) transferin s6z konusu kiginin tutuklulugunu siirdiirecegi durumlarda;

d) s6z konusu kisinin talep eden Tarafin iilkesine transferine izin vermeyecek bagka
ilave zeminlerin var oldugu durumlarda;

2. Bu Sozlesme’nin 2. maddesinin hilkiimlerine dayanarak, 1. fikrada bahsedilen bir
durumda, tigiincti bir Tarafin iilkesi tizerinden gegisi gergeklesecek gozaltindaki bir kisi igin
gerekli olan tilm belgelerle birlikte talep eden iilkenin Adalet Bakanhig tarafindan gecis
yapilmasi talep edilecek iilkenin Adalet Bakanhigi’na bagvurulmas: gerekmektedir. Bir Taraf
kendi ulusal egemenligi gergevesinde gegise izin vermeyebilir.

3. Transfer edilecek kisi talep eden Tarafin iilkesinde ve miimkiin oldugu durumlarda,
transferin talep edildigi Tarafin s6z konusu kiginin salinmasi igin bagvurmadig: siirece gegis
talep edilen Tarafin iilkesinde gozaltinda kalur.

Madde 4 - Iletisim Yollar
Sozlesme’nin 15. maddesi agagidaki metin ile degistirilir:

1 Acil bilgi aktarimi durumlaninin ve karsilikli yardim talepleri, talep eden Tarafin Adalet
Bakanlig) tarafindan talep edilen Tarafin Adalet Bakanlifi’na yazih olarak bildirilecek ve aym
yollarla geri doniig yapilir. Ancak, bunlar talep eden Tarafin adli yetkilileri tarafindan talep
edilen Tarafin adli yetkililerine dogrudan iletilebilir ve aym yollarla geri doniis yapilabilir.

2 Bu Sozlesme’nin 11. maddesinde ve bu Sézlesme’nin Ikinci Ek Protokol’iiniin 13.
maddesinde bahsedilen bagvurular biitin durumlarda talep eden Tarafin adli yetkilileri
tarafindan talep edilen Tarafin idari veya adli yetkililerine yapilir ve gerektiginde geri doniig
yine aym yollarla gergeklesir.
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3 Bu Sozlesme'nin 1. maddesinin 3. fikrasinda bahsedilen yargilamalara iligkin kargilikh
yardim talepleri, Talep edilen Tarafin idari ve adli makamlan tarafindan dogrudan Talep eden
Tarafin idari ve adli makamlarina génderilebilir ve gerektigi durumlarda aym: y6ntemle cevap
verilebilir.

4 Bu Sézlesme'nin Ikinci Ek Protokoliiniin 18. ve 19. maddeleri ¢ergevesindeki kargihikh
yardim talepleri, Talep eden Tarafin yetkili makamlan tarafindan dogrudan Talep edilen Tarafin
yetkili makamlarina da iletilebilir.

5 Bu S6zlesme’nin 13. maddesinin 1. fikrasinda dngériilen talepler, ilgili adli makamlar
tarafindan dogrudan Talep edilen Tarafin uygun makamlarina génderilebilir ve bu makamlar
tarafindan dogrudan talebe iliskin yanit verilebilir.
Bu Sozlesme’nin 13. maddesinin 2. fikrasinda 6ngoriilen talepler, Talep eden Tarafin Adalet
Bakanlig1 tarafindan Talep edilen Tarafin Adalet Bakanlifi’na iletilir.

6 Bu So6zlesme'nin Ikinci Ek Protokoli’niin 4. maddesinde bahsi gegen tedbir ve
mahk{imiyet belgelerinin talepleri dogrudan yetkili makamlara iletilebilir. Herhangi bir Akit
Devlet herhangi bir zamanda Avrupa Konseyi Genel Sekreterine yapilacak bir beyanname ile
bu fikrada bahsedilen amaglar i¢in uygun gordiigii yetkili makamlan belirleyebilir.

7 Bu Sozlesme altinda dogrudan intikale izin verildigi acil durumlarda, intikal Uluslararasi
Polis Tegkilat1 (Interpol) tarafindan gergeklestirilebilir.

8 Herhangi bir Taraf istedigi zaman Avrupa Konseyi Genel Sekreteri’ne yapacag bir
beyanname ile agagidaki kogullara bagh olarak kargilikl yardim adina taleplerin veya belli baz
taleplerin yerine getirilmesi hakkim sakl tutar:
a. talep igin verilen bir niishanin beyannamede belirtilen merkezi makama
iletildigi durumlarda;
b. acil talepler disindaki taleplerin beyannamede belirtilen merkezi makama
iletildigi durumlarda;
c. acil nedenlerden dolay1 dogrudan intikal durumlarinda bir niisha aym
zamanda Adalet Bakanlifi’na iletilecegi durumlarda;
d. yardim taleplerinin bazilan veya tiimii bu maddede 6ngériilen yollar
disinda bagka yollarla génderilecegi durumlarda;
9 Bu Sozlesme'nin veya Protokollerinin altinda belirtilen herhangi bagka muhaberatlar ve
karsilikh yardim talepleri, talep eden Tarafin talep iizerine herhangi bir zamanda orijinal metnin
ve niishanin yazili bir kaydim tutmaya hazir olmasi sartiyla herhangi bir elektronik yolla veya
uzaktan iletigim araciyla iletilebilir. Ancak, herhangi bir Akit Taraf, Avrupa Konseyi Genel
Sekreteri’ne herhangi bir zamanda gonderilen bir beyanname ile elektronik veya diger uzaktan
iletisim yollan aracihifiyla ahnmus talepleri kabul etme ve yerine getirmeye razi oldugu
durumlan belirleyebilir.

10 Bu maddenin hitkitmleri ilgili makamlar arasinda yardim taleplerinin dogrudan intikalini
ongoren Taraflar arasinda yiriirliikte olan iki tarafli diizenlemeler ve asmala{a,‘hale}
getirmez. e “”4%

Madde 5 - Masraflar i ;‘”‘ S ;z, . )}
S6zlesme’nin 20. maddesi agagidaki metin ile degistirilir: : :
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1 “Taraflar asagidaki masraflar haric bu Soézlesme’nin  ve Protokollerinin
uygulanmasindan kaynaklanan masraflan karsilamasi konusunda birbirlerine talepte
bulunamazlar.

Bu masraflar:

a. talep edilen Tarafin tilkesindeki bilirkisilerin incelemelerinden kaynaklanan masraflar;

b. Bu Sozlesme’nin Ikinci Ek Protokoliimiin 13. ve 14. maddeleri veya S6zlesme’nin 11.
maddesi uyarinca gergeklesen gozaltmdalu kisilerin transferinden kaynaklanan
masraflar;

c. Onemli ve olaganiistii sebeplerden kaynaklanan masraflar.

2 Ancak, Taraflar aksini kararlagtirmadify siirece, video veya telefon baglantisi
kurulmasindan kaynaklanan harcamalar, talep edilen Tarafta video veya telefon baglantisi
hizmeti ile ilgili harcamalar, yine talep edilen Tarafta saglanan terciiman iicretleri ve tamklarin
Gdenekleri ile seyahat masraflan, talep eden Taraf tarafindan talep edilen Tarafa 6denir.

3 Taraflar 1. fikramn c¢ bendinde belirtilen talep edilebilir masraflar hakkinda
diizenlemeler yapmak adina birbirlerine damigirlar.

4 Bu maddenin hiikiimleri S6zlesme’nin 10. maddesinin 3. fikrasimin hiikiimlerine halel
getirmeksizin uygulanir.

Madde 6 - Adli Makamlar
Sozlegme'nin 24. maddesi agagidaki metin ile degistirilir:

“Herhangi bir Taraf, bu S6zlegsme’nin amaglar i¢in uygun gordiigi adli makamlan Avrupa
Konseyi Genel Sekreterine verilen beyanname aracilifiyla imza sirasinda veya tasdik, kabul,
onay veya taraf olma belgesini tevdi ederken belirler. Sonrasinda s6z konusu Taraf herhangi bir
zamanda yine aym sekilde beyannamenin hiikiimlerini degistirebilir.”

Bolim II
Madde 7 - Ertelenmis Taleplerin Yerine Getirilmesi

1 Talep edilen Taraf, s6z konusu talebin sorugturmalara, kovusturmalara ve ilgili yargisal
islemlere zarar verebilecegi durumiarda bu talebe iligkin islemleri tehir edebilir.

2 Talep edilen Taraf, yardimda bulunmay: ret veya tehir etmeden once ve gerekli
durumlarda yardim talep edilen Taraf ile gorilg ahigverisinde bulunarak, yardimin kismen veya
kendisinde talepte bulunulan Tarafin gerekli gordiigii sartlara tabi olarak verilip verilemeyecegi
hususunu telakki edecektir.

3 Talebin reddedilmesi halinde, tehirin gerekgeleri yazihi olarak sunulacaktir. Talep edilen
Taraf, aym zamanda, talebin yerine getirilmesini imkénsiz kilan veya Onemli dlgiide
geciktirecek olan gerekgeleri de yardim talebinde bulunan Tarafa bildirir.

1‘1;1

Madde 8 - Usul
Bu Protokol’de aksi 6ngoriilmedigi miiddetce, S6zlesme’nin 3. madde51mn

veya talep eden Tarafin hukuku geregi gerekli olan usulleri belirten

/ ?3 ‘.;n-"
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bu islemler ve usuller talep edilen Tarafinkine benzer olmasa dahi, talep edilen Taraf, kendi
hukukunun temel ilkelerine ters dilsmedigi siirece bu talepleri yerine getirir.

Madde 9 - Video Konferans Aracihgiyla Durusma

1 Bir kisi bir Tarafin iilkesinde ise ve bu kisi diger Tarafin adli makamlarn tarafindan tamk
veya bilirkisi olarak dinlenmesi gerekiyorsa ve bahsi gecen bu diger Tarafin {ilkesinde dinlenecek
kisinin bizzat dinlenilmesi miimkiin degilse veya arzu edilmiyorsa, sdz konusu Kkisilerin
dinlenmesini talep eden Taraf, 2. fikradan 7. fikraya kadar olan fikralarda 5ngériildiigii lizere video
konferans araciligiyla ilgili kigilerin durugmaya katilmasin talep edebilir.

2 Talep edilen Taraf, video konferans gorilymesinin kendi hukukunun temel ilkelerine ters
diismedigi siirece ve durugmanin devamu igin gerekli teknik araglara sahip oldugu takdirde, video
konferans goriismesini kabul eder. Talep edilen Taraf video konferans igin gerekli teknik araglara
sahip olmadig takdirde, bu araglar iki tarafl1 bir anlagma ile talep eden Taraf tarafindan talep edilen
Tarafa temin edilir.

3 Video konferans ile ilgili talepler, S6zlesme’nin 14. maddesinde atifta bulunulan bilgilere
ilaveten bizzat goriigiilmesi gereken tamkla veya bilirkisiyle gériisme yapilmasimn neden arzu
edilmedigini veya miimkiin olmadigimi, adli yetkilinin adim ve durugsmay: gergeklestirecek
kisilerin adlarnini igerir. :

4 Talep edilen Tarafin ddli makami kendi illkesinin hukuku uyarinca dinlenilmesi gereken
kisiyi ¢agrir. '

5 Video konferans goriismesine istinaden, asagidaki kurallar uygulanur:

a. talep edilen Tarafin adli bir yetkilisi dinleme siiresince orada bulunacak ve gerektiginde
yetkiliye bir terciiman araciligiyla yardim saglanir. Ayrica s6z konusu yetkili, dinlenecek
kisinin kimligini teyit etmekten ve talep edilen Tarafin hukukunun temel ilkelerinin
gozetilmesinden sorumlu olur. Talep edilen Tarafin adli yetkilisi, s6z konusu kisilerin
dinlenmesi siiresince talep edilen Tarafin hukukunun temel ilkelerinin ihlal edildigini
diigiiniirse bu makam durugmanin séz konusu ilkeler dogrultusunda siirdiirilmesi igin
gerekli tedbirleri derhal alir.

b. gerekli goriildiigiinde, talep eden ve edilen Taraflann yetkili makamlan tarafindan
durusmaya katilacak kisinin korunmas: igin gerekli tedbirlerin uygulanmas: hususunda
mutabik kalinr.

c. durugma, talep eden Tarafin kendi hukuku dogrultusunda ve dogruda.n talep eden Tarafin
adli yetkilisi tarafindan veya s6z konusu yetkilinin yonlendirmesiyle gergeklestirilir.

d. talep eden Tarafin veya durugmada yer alacak kiginin talebi dogrultusunda talep edilen
Taraf gerekli oldugu durumlarda durusmada yer alacak kisiye terciman destegi saglar.

e. durugmasi yapilacak kisi talep edilen veya talep eden Tarafin hukukuna dayanarak tanklik
etmeme hususunda hak iddia edebilir.

6 Kisilerin korunmas i¢in mutabik kalinan tedbirlerin higbirine halel getlrmeksmn *talep
edilen Tarafin adli yetkilisi durusmamin sonucu hakkinda durugmamin zamafiy i ve!
durugmas: yapilan kiginin kimligini, durugmada yer alan talep edilen Tgra.ﬁnl:fg’p

kisilerinin islevlerini ve kimliklerini, edilen tiim yeminleri ve durusmamn»"'e_r'g:q.iﬁ Qg ; q
teknik kogullan belirten tutanaklar tutar. Belgeler talep edilen Tarafin yetkili ny kdrtafafie
talep eden Tarafin yetkili makamina iletilir. T
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7 Her Taraf bu madde uyannca taniklarin veya bilirkisilerin kendi iilkesinde nerede
durugmaya katildifim taahhiit etmek igin gerekli tedbirleri almakla yiitkiimlidir ve bir
zorunluluk durumunda gergege yonelik taniklik etme veya etmeme hususunda tamklik etmeyi
reddeder. Tarafin kendi ulusal hukuku, durusma kendi ulusal hukuku ger¢evesinde yer
aliyormus gibi isler.

8 Taraflar yam sira takdir ederlerse uygun oldugu durumlarda ve kendi yetkili adli
makamlarinin onaytyla sanik veya siiphelinin video konferans aracilifiyla durusmaya katilmas:
i¢in bu maddenin hiikiimlerine bagvurabilir. Bu durumda. Taraflarin kendi ulusal hukuklan ve
ilgili uluslararasi belgeler uyarinca, video konferans gergeklestirme karan ve video konferansin
hangi yolla gergeklestirilecegi ilgili Taraflar arasinda anlagsmayla belirlenir. Samgin veya
suphelinin katildi®: durusmalar sadece s6z konusu kisinin kendi nzasi dogrultusunda
gerceklestirilir.

9 Herhangi bir Akit Devlet, herhangi bir zamanda Avrupa Konseyi Genel Sekreteri’ne
hitaben yazdif) bir beyanname aracilifiyla yukanda 8. fikrada belirtildigi lizere sanigin veya
siiphelinin katildig1 video konferanslan i¢eren durugsmalar hususunda kendisinin yam sira bu
maddenin hiikiimlerinin uygulanmasi ihtimalinden yararlanmayacagini beyan edebilir.

Madde 10 - Telefon Konferans Araciligiyla Durugsma

1 Bir kisi bir Tarafin iilkesindeyse ve diger Tarafin adli makamlan tarafindan tamk veya
bilirkisi olarak dinlenmesi gerekiyorsa, bu kisilerin dinlenmesini talep eden Taraf kendi ulusal
hukuku bu sekilde 6ngordiigii takdirde s6z konusu kiginin bulundugu Taraftan 2. fikradan 6.
fikraya kadar olan fikralarda 6ngoriildiigii lizere durugsmanin telefon konferans: seklinde
gergeklesebilmesi igin talepte bulunabilir.

2 Sayet tamk veya bilirkisi onay verirse durusma telefon konferansi seklinde
gergeklesebilir.

3 Talep edilen Taraf telefon konferansimin kendi iilkesinin hukukunun temel ilkelerine
aykin olmadig miiddetge durusmanin bu gekilde gergeklesmesini kabul eder.

4 Telefon konferans: talebi, S6zlesme'nin 14. maddesinde atif yapilan bilgilere ilaveten
adli yetkilinin ve durugmay: gergeklestirecek kigilerin isimleri ile tam@in veya bilirkiginin
telefon konferansi aracihigiyla yapilan durusmaya razi oldugunu gosteren bir karineyi igerir.

5 Durusmaya iligkin tatbiki diizenlemeler ilgili Taraflar arasinda belirlenir. Bu
diizenlemeler kabul edildiginde, talep edilen Taraf agagidaki yiikiimliiliikleri iistlenir:
a. soz konusu tam@ veya bilirkisiyi durusmanin zamam ve yeri hakkinda bilgilendirmek;
b. tam@n veya bilirkisinin kimliklerini taahhiit etmek;
c. tamgn veya bilirkisinin telefon konferansi aracilifiyla durusmaya katilacaklarim kabul
ettifini teyit etmek
6 Talep edilen Taraf, kismen veya tamamen 9. maddenin 5. ve 7. ﬁkralarmm ilgili
hiikiimlerine bagh kalarak anlagsma yapabilir. 5

- Acil Bilgi ihtiyac: S
Madde 11 - Acil Bilgi Ihtiy - gy
P -zﬁ ﬂh"&‘ \\
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1 Taraflann kendi 6zel sorusturma ve yargisal iglemlerine halel getirmeksizin, kendi
sorusturmalan gergevesinde elde edilen bilgilerin kars: Tarafa sorugturmalan ve yargisal islemleri
baslatmada veya siirdiirmede katkida bulunacagim diigiindiigii veya Sézlesme’nin ve bu
Soézlesme’nin Protokolleri kapsaminda talepte bulunabilecegini ongordiigii takdirde bir Tarafin
yetkili makamlan, 6nceden. talep edilmeksizin, s6z konusu bilgileri diger Tarafin yetkili
makamlarina iletebilir.

2 Bilgiyi saglayan Taraf, kendi ulusal hukuku gercevesinde bilgiyi alan Tarafa s6z konusu
bilginin kullamlmasi konusunda sartlar kosabilir.

3 Bilgiyi alan Taraf kosulan bu sartlara bagh kalir.

4 Ancak, herhangi bir Akit Devlet, herhangi bir zamanda Avrupa Konseyi Genel Sekreteri’ne
verdigi bir beyanname aracihifiyla, saglanacak bilginin niteliginin énceden alinmadifi ve bu
bilginin intikalini kabul etmedigi siirece, yukandaki 2. fikra kapsaminda bilgiyi saglayan Taraf
tarafindan kosulan sartlara bagh kalmama hakkim sakli tuttugunu beyan edebilir.

Madde 12 - Tazmin

1 Talep eden Tarafin talebi dogrultusunda ve iyi niyetli digiincii taraflarin haklarina halel
getirmeksizin, talep edilen Taraf, hak sahibine iade amaciyla talep eden Tarafm tasarrufundaki
cezai araglar tarafindan elde edilen maddeler koyabilir. :

2 Sozlesme’nin 3. ve 6. maddelerini uygulama konusunda, séz konusu maddelerin hak
sahibine iadesi saglandi1f: takdirde talep edilen Taraf, talep eden Tarafa maddeleri teslim etmeden
once veya sonra maddelerin iadesinden feragat edebilir. Iyi niyetli {igiincii taraflanin haklan
etkilenmez.

3 Feragat eden Taraf, talep eden Tarafa maddeleri teslim etmeden 6nce, talep edilen Taraf,
bu maddelere iliskin vergi veya giimrikk mevzuati kapsaminda higbir giivenlik hakkindan veya
diger herhangi bir riicu hakkindan yararlanamaz.

4 2. fikraya atfen feragat eden bir Taraf, hak sahibinden vergi veya har¢ toplamak amactyla
talep edilen Tarafin hakkina halel getirmez.
Madde 13 - Tutuklu Kigilerin Talep Edilen Tarafa Gegici Transferi

1 ligili Taraflarin yetkili makamlann arasinda anlagma oldugu takdirde diger Taraftan
gozaltinda tutulan bir kiginin kendi iilkesinde sorgulanmas1 gerektigini talep eden bir Taraf, bu
kisiyi sorugturmanin gergeklesecegi Tarafin iilkesine gegici olarak transfer edebilir.

2 Anlasma kisinin gegici transferi igin gerekli diizenlemeleri ve kisinin talep eden Tarafin
iilkesine ne zamana kadar dénmesi gerektigini igerir.

3 Ilgili kisinin transfer igin rnizas1 gerektiginde, rnza beyam veya ilgili bir niishasi talep eden
Tarafa derhal verilir.

4 Kisinin transfer edildigi Taraf s6z konusu kisinin serbest birakilmasi 19
miiddetge transfer edilen kisi talep edilen Tarafin iilkesinde ve uygulanabl i
gegcisin talep edildigi Tarafin tilkesi boyunca gézaltinda kalir.
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5 Talep edilen Tarafin iilkesinde ilgili kiginin gozaltinda kalma siiresi, talep eden Tarafin
tilkesinde kiginin bulunmak zorunda oldugu veya olacag tutukluluk siiresi kadar olur.

6 Sézlesme’nin 11. madde, 2. fikra ve 12. maddesinin hitkkiimleri gerekli degisikliklerin
yapilmasi sartiyla uygulanir.

7 Herhangi bir Akit Devlet, herhangi bir zamanda, Avrupa Konseyi Genel Sekreterine yazdif
bir beyanname aracilifiyla bu maddenin 1. fikrasi kapsaminda bir anlagmaya varilmadan 6nce bu
maddenin 3. fikrasinda belirtildigi iizere nza gerekecektir ve nza beyannamede belirtilen belli
sartlar altinda gerekir.

Madde 14 -_Transfer Edilen Hiikiimliilerin Bizzat Bulunmasi

Talep eden Taraf tarafindan kararin incelemesi amaciyla gézaltindaki kigilerin bizzat bulunmalan
gerektigi durumlarda, talep eden Tarafta hiikiim giydirilmesi adina kisilerin transfer edilmesine
istinaden S6zlegme’nin 11. ve 12. maddelerinin hiikiimleri talep edilen Taraftaki kisilere de gerekli
degisikliklerin yapilmas: sartiyla uygulanur.

Madde 15 - Usule iligkin Belgelerin Dili ve Uygulanacak Adli Kararlar

1 Bu maddenin hiikiimleri, Ek Protokoliin 3. maddesi veya Sozlesme’nin 7. maddesi
kapsaminda hizmet i¢in gerekli tiim taleplere uygulanir.

2 Usule iligkin belgeler ve adli kararlar tiim durumlarda diizenlenen dilde veya dillerde
aktanlir.

3 Soézlesme’nin 16. maddesinin hiikiimlerine bakilmaksizin, evraklan diizenleyen makam
muhatabin diger dili tam olarak anlamayacagim biliyorsa veya anlamayacagina dair sebepleri
varsa, evraklarin, en azindan bu evraklarin en mithim bélimlerinin diger dile terciimelerini karsi
Tarafa sunulur.

4 Sozlesme’nin 16. maddesinin hiikiimlerine bakilmaksizin, usule iligkin belgeler ve adli
kararlar, talep eden Tarafin makamlarinin yaran adina mevzunun kisa bir 6zeti soz konusu Tarafin
diline veya dillerinden birine gevrilerek kars1 Tarafa aktanlir.

Madde 16 - Posta Yoluyla Bildirim

1 Herhangi bir Tarafin yetkili adli makamlan usule iliskin belgeleri ve adli kararlan posta
yoluyla dogrudan diger Tarafin iilkesindeki kisilere gonderebilir.

2 Usule iliskin belgeler ve adli kararlar, muhatabin raporda belirtilen makamdan bilgi
alabilecegini sdyleyen ve bu evraklarin s6z konusu kisinin haklan ve yiikiimliiliiklerini belirten bir
raporla birlikte sunulur. Yukarida bahsedilen 15. maddenin 3. fikrasinin hiikiimleri bu rapor igin

gegerli olur.

3 S6zlesme’nin 8,9 ve 12. maddelerinin hiikiimleri gerekli degisikliklerin yapllma31 sartxyla
posta yoluyla bildirimlerde uygulanir. 3

4 Yukanida bahsedilen 15. maddenin 1,2 ve 3. fikralanmn hukumLen p’*osta«y%luyla”
bildirimlerde de uygulamnr. : :
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Madde 17 - Simir Otesi Gozlemleri

1 Taraflardan birinin polis memurlan, su¢ sorusturmasi ¢ergevesinde, suglu iadesi
gerektirecek bir sugta yer aldif farz edilen bir kisiyi veya yukanda bahsedilen kisinin kimliginin
ve bulundugu yerin saptanmasina neden olacagina kesinlikle inamlan kisiyi kendi iilkelerinde
gézlem altinda tutarlar. Polis memurlan karsi tarafin daha 6nceden bildirdigi yardim istegine
karsilik olarak karg: tarafin iilkesinde gézlemlerini siirdiirmeleri i¢in tam olarak yetkilendirilirler.
Sartlar izne tabi tutulabilir.

Istek dogrultusunda, gézlem, gozlemin yerine getirildigi bolgenin polis memurlarina emanet
edilecektir.

1. alt fikrada atifta bulunulan yardim talebi, her bir taraf tarafindan belirlenmis ve yarg: yetkisi
olan bir yetkiliye onaylatmak veya talep edilen onaylamayi iletmesi i¢in gonderilmek zorundadir.

2 Ozellikle acil nedenlerin belirdigi durumlarda, diger tarafin 6n izni talep edilemez. Sug
sorusturmasi ¢ergevesinde, gozlemi yoneten polis memurlar, agafidaki sartlar kargilanmasi
takibinde, sinir 6tesinde 6. fikrada listelenen suglan isledigi varsayilan kisinin gézlemine devam
etmesi i¢in yetkilendirilirler:

a. 4. fikra altinda belirlenen, bolgelerinde g6zlemin devam ettirildigi tarafin yetkilileri
gbzlem siiresince, simrin ihlal edilmesi durumunda hemen bilgilendirilmelidirler;

b. 1. fikraya uygun olarak bildirilen yardim talebi ve 6n izin olmaksizin siir ihlali
dayanaklarinin ana hatlarinin belirlenmesi, higbir gecikmeye maruz kalmadan bildirilir.

Gozlem, gbzlemin gergeklestigi bSlgenin tarafinin istegi dogrultusunda a boliimiinde atifta
bulunulan bildiri veya b béliimiinde atifta bulunulan istek veya sinir ihlalinden itibaren 5 saat iginde
bir yetkilendirme temin edilmemigse hemen durur.

3 1. ve 2. fikralaninda belirtilen gozlem, sadece agagida belirtilen genel sartlaf altinda getirilir:

a. Gozlemi yoneten polis memurlan, bu maddenin hitkiimleri ve yonettikleri gdzlemin
bolgesindeki tarafin kanununa uymak zorundadirlar; onlar yerel sorumlu yetkililerin
talimatlanina uymak zorundadirlar.

b. 2. fikrada 6ngoriilen durumlann diginda, polis memurlan gozlem siiresince, yetkinin
kendilerine verildigini onaylayan belgeyi tasirlar.

c. Gozlemi ybneten memurlar, her zaman resmi ehliyet dihilinde vekllllklerme kanit
saglayabilmek zorundadirlar.

d. Gozlemi yoneten polis memurlar, gbzlem boyunca servis silahlarim tagiyabilirler. Bu
durumun aksine, talep eden tarafin istegi iizerine karar verilebilir: silah kullammlan
mesru miidafaa davalarinda yasaklamr.

e. Halka agik olmayan &zel ev ve yerlere girig yasaklanur.

f. Gozlemi ybneten memurlar, gézlem altindaki kisiyi ne durdurup sorgulayabllxr ne de
tutuklayabilirler. Ty _

g. Biitiin faaliyetler, faaliyetlerin gerceklestigi bolgedeki tarafin yethh{lemne* aﬁ%§ &
raporun konusunu olugturur. F 5 a2, 2%

h. Taraf yetkilileri, gozlemleyen polis memurlarindan gbzlemin gergl Jé
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tarafin yetkilileri tarafindan, istendiginde iginde bulunduklan operasyonu izleyen
sorugturmaya yardimci olmalarim talep edebilirler.

4 Taraflar, bu maddenin 1. ve 2. fikralanndaki amaglar igin belirlenen yetkilileri ve
makamlan Avrupa Konseyi Genel Sekreteri'ne imza sirasinda veya tasdik, kabul, onay veya taraf
olma belgesini tevdi ederken bildirirler; Taraflar sonradan herhangi bir zamanda ve 6ngoriilen
usullerce beyannamenin kosullarim degistirebilirler.

5 Taraflar ikili diizeyde bu maddenin kapsamim genisletebilirler ve uygulamada bununla
ilgili ilave tedbirler kabul edebilirler.

6 2. fikrada atifta bulunulan gozlem sadece asagidaki suglardan biri i¢in gergeklesebilir: -
- suikast |

- cinayet

- tecaviiz

- kundake1lik

- sahtecilik

- silahl1 soygun ve ¢alinmig mali alma

- gasp

- adam kagirma ve rehin alma

- insan ticareti

- yasa dis1 uyusturucu kagakgilig1 ve psikotrop maddeler
- silahlar ve patlayicilar hakkindaki yasanin ihlali

- patlayici kullamm

- yasadis: zehirli ve tehlikeli atik tagima

- yabanci kagakeihgi

- gocuk istismari.

Madde 18 - Kontrollii Teslimat

1 Her bir taraf, diger bir tarafin istegi tzerine, suglularin iadesini gerektuenx&@;ezal
sorugturmalar gergevesinde, kendi iilkelerinde kontrollil teslimatlara i izin venlebtlec%gkae@xku yet
altina aldigim taahhiit eder. R

2 Kontrollil teslimatlarin yerine getirilmesi karari,her bir durumigin Bulus KN
kanunlarina dayanarak talepte bulunan tarafin yetkili makamlarinca esas alinir. ‘; 1%‘ Gt
:t“““'ﬁ_p‘*—‘ .. * '
Prest TE
) ~. ﬁf:}r‘a \
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3 Kontrollil teslimatlar taraflarin kendi diizenlemelerine uygun sekilde yapihir. Eylemde
bulunma yetkisi, dogrudan ve kontrol operasyonlan o tarafin yetkili makamlarina aittir.

4 Taraflardan her biri, bu maddedeki amaglar igin belirlenen yetkili makamlar Avrupa
Konseyi Genel Sekreterine imza sirasinda veya tasdik, kabul, onay veya taraf olma belgesini tevdi
ederken bildirir. Taraflar sonradan herhangi bir zamanda ve ngoriilen usullerle beyannamenin
kosullarini degistirebilirler.

Madde 19 - Gizli sorusturmalar

1 Talep eden ve talep edilen taraflar, sug arastirmalannin idaresinde gizli veya yanhs kimlik
altindaki polis memurlan aracihigiyla birbirlerine yardim etmek i¢in anlasabilirler.

2 Talep hakkindaki karar, her bir durum igin tarafin ulusal kanunlarina ve usullerine
dayanarak talepte bulunan tarafin yetkili makamlannca karar verilir. Gizli aragtirmalar siiresi,
detayh kosullar ve memurlarin hukuki durumlan gizli aragtirmalar siiresince taraflarin ulusal
kanunlarina ve usullerine dayanarak taraflarca mutabakat saglamr.

3 Gizli aragtirmalar, gizli aragtirmanun yiiriitiildiigii bolge tarafimn ulusal kanun ve usullerine
dayanarak yiiriitiiltir. Ilgili taraflar, gizli arastirmanin hazirlanmasi ve denetiminin yapilmasi ve
gizli veya yanhs kimlik altinda hareket eden memurlann giivenligi iin diizenlemeler yapma
hususunda igbirligi yapacaklarim taahhiit eder.

4 Taraflar, bu maddenin 2. fikrasindaki amaglar igin belirlenen yetkili makamlan Avrupa
Konseyi Genel Sekreterine imza sirasinda veya tasdik, kabul, onay veya taraf olma belgesini tevdi
ederken bildirir; Taraflar sonradan herhangi bir zamanda ve 6ngériilen usullerle beyannamenin
kosullarim degistirebilirler.

Madde 20 - Ortak Sorusturma Ekipleri

1 Ortak anlagmayla, iki yetkili merci veya birgok taraf, belirli bir amag ve taraflarin karsilikla
rizalanyla uzatilabilecek sinirli bir siire i¢in bir veya daha fazla tarafin olusturdugu ekibin sug
aragtirmalarini  yiiriitmesi i¢in ‘ortak bir sorusturma ekibi olugturabilirler. Ekibin olusumu
anlagsmada belirtilir.

Ozellikle ortak sorugturma ekibi su durumlarda olugturulabilir:

a. Tarafin ceza gerektiren su¢ sorusturmalan, zor ve diger taraflarla baglantis1 olan
sorusturmalan gerekli kildiginda:

b. Davanin koordine olmay: zorunlu kildii durumlardan olusan ceza gerektiren sug
sorusturmalarin1 yoneten birkag tarafin, ilgili taraflarla ortak tutum igerisinde olmalidir.

Ortak sorusturma ekibinin olusturulmas: talebi ilgili partilerin herhangi biri tarafindan yapllablllr
Ekip sorugturmay: yiiriitmesi beklenen taraflarin birisi tarafindan olusturulacaktlr N

2 Sozlesme’nin 14. maddesine atifta bulunan bilgiye ek olarak, ortak so
olusturulmasina yonelik talepler ekibin olusumu i¢in oneriler icerir.
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3 Ortak sorusturma ekibi, ekibi kuran tarafin iilkesinde asagida belirtilen genel kosullar
altinda faaliyet gosterir:

a. ekibin lideri ekibin faaliyet gosterdigi tarafin su¢ sorusturmalarina katilan yetkili makamin
temsilcisi olacaktir. Ekibin lideri, ulusal kanunlar kapsaminda kendisinin yetkisi
cergevesinde hareket eder.

b. ekip, operasyonlarini yonettikleri tarafin kanunu gergevesinde yiiriitecek. Ekibin ana ve
ikincil {iyeleri, kendi yetkilileri tarafindan ekibin olusturulmasi iizerine anlagsmada
olusturulan sartlan g6z 6niinde bulundurarak a bendinde atifta bulunulan kiginin liderligi
altinda gorevlerini yerine getirirler.

c. ekibin isledigi taraf ekibi olugturmak igin gerekli organizasyon diizenlemelerini yapar.

4 Bu maddede, ekibin faaliyet gosterdigi tarafin ortak sorugturma ekibinin tiyelerine ana iiye
olarak atifta bulunulurken, ekibin faaliyet gésterdigi taraf digindaki taraflanin iiyelerine, ikincil tiye
olarak atifta bulunulmaktadir.

5 Ortak sorusturma ekiplerinin ikincil iiyeleri tarafin faaliyetinde inceleme onlemleri
alindifinda orada bulunma hakkina sahiptir. Ancak, ekibin lideri belirli nedenlerden dolay: ekibin
faaliyet gosterdigi tarafin kanunu ¢ercevesinde aksi yénde karar verebilir.

6 Ortak sorusturma ekibinin ikincil Uyeleri, ekibin faaliyet g&sterdigi tarafin kanunu
cergevesinde ekibin lideri tarafindan, ikincil tarafin ve faaliyetin siirdiiriildiigii taraftaki yetkili
makamlarca onaylanan belli sorugturma 6nlemleri alma géreviyle yetkilendirilebilirler.

7 Ortak sorusturma ekibinin, ekibi olugturan taraflarin birinde sorusturma onlemleri
alinmasina ihtiyag duymasi durumunda, o tarafin ekibinin ikincil iiyeleri o 6nlemleri almasi igin
kendi yetkili makamlanm talep edebilir. Belirtilen 6nlemler, eger ulusal sorusturmada talep
edilirse, o tarafin belirtilen sartlar altinda bagvuracag énlemler olarak sayilir. :

8 Ortak sorusturma ekipleri, ekibi olusturan taraflarin yardimini degil de bagka bir tarafin
veya iigiincii bir devletin yardimina ihtiyag duymasi durumunda, yardim talebi devletin faaliyetinin
yetkili makamlarindan diger devletin yetkili makamlarina ilgili belgeler ve ayarlamalar
cercevesinde yapilabilir.

9 Ortak sorugturma ekibinin ikincil tiyesi kendi yetkisi ve ulusal yasalan dogrultusunda ekip
tarafindan yiiriitillen sug aragtirmalan amaciyla kendisini ikincil diye yapan tarafia ulagilabilir olan
bilgileri ekibe temin edebilir.

10 Mesru olarak ana iiye veya ikincil iiye tarafindan bilgi edinilebilir. Ancak ortak sorugturma
ekibinin bir kism ilgili tarafin yetkili makamlarina ulagamamus olabilir ve bu edinilen bilgi asagida
belirtilen amaglar igin kullamlabilir:

a. Tak1m1n olusturulmasmdakl amaq:lar icin;
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sorusturmalanm tehlikeye sokmasi veya herhang1 bir tarafin karsilikh yardimi reddetmesi
durumunda geri gekilebilir;

c. Eger akabinde bir sug sorusturmas: agilirsa, b bendindeki hitkiimler sakhi kalmak kaydiyla,
kamu giivenligine hizhi ve ciddi bir tehdidin 6nlenmesinde;

d. Ekibi olusturan taraflar arasinda anlagilmas 6lgiisiinde diger amaglar i¢in de kullanilabilir.

11 Bu madde ortak sorusturma ekiplerinin faahyetl veya olusturulmasinda var olan diger
hiikkiimlere veya ayarlamalara halel getirmez.

12 Ilgili taraflarin kanunlan &lgiisiinde veya taraflar arasindaki uygulanabilir herhangi yasal
bir belgenin hilkiimleri izin verir, diizenlemeler ekibin faaliyetlerinde rol almak igin ortak
sorugturma ekiplerini olugturan taraflarin yetkili makamlanimn temsilcilerinden bagka kisilerle
kararlastinlabilir. Bu maddeden dolay: ana ityelere ve ikincil iiyelere verilen haklar, anlasma agik¢a
kars1 bir durumu belirtmedigi siirece bu kisilere uygulanmaz.

Madde 21 - Yetkilileri ilgilendiren Cezai Sorumluluk

Taraflarca kararlastinlamin aksine bir durum olmadik¢a, 17., 18., 19.veya 20. maddelerde atifta
bulunulan faaliyetler boyunca, faaliyeti siirdiiren tarafin digindaki diger taraftan olan yetkililer,
onlar tarafindan veya onlara kars1 islenen suglara gore faaliyet tarafimn yetkilileri olarak kabul
edilir.

Madde 22 - Yetkilileri Ilgilendiren Hukuki Sorumluluk

1 17., 18., 19.veya 20. maddeler gergevesinde, bir tarafin yetkilileri baska bir tarafta faaliyet
gostermesi durumunda ilk taraf, faaliyet gosterilen bolgenin tarafimin kanunlan ¢ergevesinde,
faaliyetleri boyunca onlar tarafindan kaynaklanan her zarardan sorumlu olurlar.

2 1. fikrada atifta bulunulan, zararin meydana geldigi bélgenin tarafi, uygulanablhr sartlar
altinda kendi yetkilileri tarafindan sebep olunan zaran giderir.

3 Bir baska tarafin bﬁigesindeki herhangi bir insana zarar veren tarafin yetkilileri, taraf
magdurlarinin veya kisilerin adina, tiim zaran kargilayacak.

4 3. taraflann karsilikhi olarak haklanmn kullaniminin sakh kalmasi sartiyla ve 3. fikranin
disarida birakilmasiyla. 1. fikrada 6ngériilen durumda, her bir taraf bagka bir taraftan saglanan
zararlarin geri 6denmesi talebinden geri gekilebilir.

5 Bu maddenin hiikiimleri, taraflanin aksini kararlagtirmadif: takdirde s
uygulanir.




s ETS 182 - Cezai Konularda Karsihikli Yardim (ikinci Protokol), 8.11.2001

Madde 23 - Tamklarin korunmasi

Taraflardan birinin sézlesme veya sozlesmenin protokollerinden birinin altinda tanigin tehdit
edilme riski veya tamgin korunmaya muhtag olmasi hususunda yardim talep etmesi durumunda,
talep eden ve talep edilen taraflann yetkili makamlar, kendilerinin ulusal kanunlan gergevesinde,
ilgili kiginin korunmast igin dnlemler iizerinde anlasmak i¢in ellerinden gelen gayreti sarf ederler.

Madde 24 - Gegici Onlemler |

1 Talep edilen taraf, kendi ulusal kanunlan gergevesinde, talep eden tarafin istegi lizerine
kamtin saklanmas, var olan durumun siirdiiriilmesi veya tehlikede olan hukuki menfaati korumak
amaciyla gegici 6nlemler alabilir.

2 Talep edilen taraf, talebi belirli zaman sinirlamas: iginde kismen uygulayabilir.
Madde 25 - Gizlilik

Yardun talebinde bulunan Taraf, kendisinden yardim talebinde bulunulan tarafin, iletilen talebin
niteligini ve igerigini, s6z konusu talebin yerine getirilmesi igin gerekli olanlar hari¢ olmak tizere,
gizli tutmasini isteyebilir. Kendisinden talepte bulunulan Tarafin bilgilerin gizli tutulmasi istemini
yerine getiremeyecek olmasi halinde, s6z konusu Taraf bu durumu yardlm talebinde bulunan tarafa
en kisa surede bildirir.

Madde 26 - Verilerin Korunmasi

1 Sézlegme veya protokollerinden birinin altinda yapilan, talebin yerine getirilmesi sonucu
olarak bir taraftan digerine aktarilan kisisel bilgiler bilginin aktanldig taraf tarafindan sadece
su durumlarda kullanlabilir:

a. Protokollerinin veya sézlesmenin gerektirdigi yargisal islemler amaciyla;

b. (a) altinda bahsedilen yargisal islemler dogrudan ilgili olan diger adli ve idari yargisal
islemler i¢in:

c. Kamu giivenligine olan mevcut ve ciddi tehlikeyi 6nlemek igin.

2 Eger bilginin veya bilgi konusunun aktarildid: tarafin 6n izni aliirsa, bu tiir bilgiler yine
de bagka amaglar i¢in kullanilabilir.

3 Taraflardan biri s6z konusu olan bilgilerin ulusal mevzuatlan tarafindan korunan
s6zlesme veya protokollerinin biri altinda talebin uygulanmas: sonucu

- elde edilen kisisel bilgiyi aktarmay: reddedebilir ve

- karsl taraf dlger taraf tarafindan talep edilen bilgiye boyle bir korum aahhy {-
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Otomatik Islemden Gegirilme Siirecinde Bireylerin Korunmas: Hakkinda Sézlesme’ye bagh
kalmaz.

4 Sézlesme veya protokollerinin biri altinda talebin uygulanmasi sonucu kigisel bilgiyi
aktaran her bir taraf bilginin aktarildig: taraftan séz konusu bilgiyi ne amagla kullanacaklarina
dair bilgi vermelerini isteyebilir.

5 Eger tarafin nzasi olmazsa, her bir taraf. Avrupa Konseyi Genel Sekreterine muhatap bir
bildirimle, bilgi aktarimim veya kisisel bilginin kullanimini1 reddeden veya simirlayan usuller
gergevesinde, s6zlesmenin veya protokollerinden birinin hiikiimlerine uygun olarak kars: taraf
tarafindan kullanmilmayan diger tarafa aktarilan 1. fikradaki amaglar i 191n kullamilan kisisel bilgiyi
talep edebilir.

Madde 27- idari Makamlar

Taraflar, daha sonraki bir tarihte Avrupa Konseyi Genel Sekreterine muhatap bir bildirimle, bu
Sozlesme’nin 1. maddesi 3. fikrasinin amaglan bakimindan, hangi yetkilileri idari makamlar olarak
addedeceklerini tanimlayabilirler.

Madde 28 - Diger anlagmalarla ili$kiler

Bu protokoliin hikiimleri, ikili veya ¢ok tarafl anlagmalardaki daha kapsamh tiiziiklere halel
getirmeksizin, s6zlesmenin 26. maddesi 3. fikrasinin uygulanmasi kapsaminda taraflar arasinda
karar vanlir.

Madde 29 - Dostane ¢déziim

Avrupa Su¢ Sorunlan Komitesi, bu Sozlesme’nin ve protokollerinin yorumu veya uygulamasina
iliskin olarak siirekli gekilde bilgilendirilir ve sézlesmenin ve protokollerinin uygulanmasinda
ortaya ¢ikabilecek her tiirlti zorlugun dostane ¢6ziimiinii kolaylagtirmak igin gerekli olan ne varsa

yapar.

BOLUM III
Madde 30- Imza ve yiiriirliige girme

1 Bu Protokol, Sozlesme’yi imzalamis olan veya taraf olan Avrupa Konseyi Uye
Devletlerinin imzasina agiktir. S6zlesme onay, kabul veya tasdike tabidir. Protokol daha 6nceden
veya aym anda onaylanmazsa, kabul veya tasvip edilmezse, imzaci devlet 'ﬁm
onaylamayabilir, kabul veya tasvip etmeyebilir. Onay, kabul veya tasvip belgelen Awuﬁ {ns‘g)h.-‘

Genel Sekreterine tevdi edilir. PRI \3
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2 Bu Protokol, ii¢iincii belgenin onaylandiktan, kabul veya uygun bulunduktan sonra Genel
Sekreter tarafindan alinma tarihinden itibaren ii¢ aylik siirenin sona ermesini takip eden ayin ilk

giinii yliriirliige girer.

3 Daha sonradan Sézlegme ile bagli olmak istedigini beyan eden herhangi bir imzaci devlet
bakimindan Sézlesme; tasdik, kabul veya onay belgesini teslim etme tarihinden itibaren ii¢ aylik
siirenin sona ermesini takip eden ayin ilk giinii yiiriirliige girer.

Madde 31 - Taraf olma

1 Sozlesme’ye taraf iiye olmayan herhangi bir devlet, protokol yiiriirliige girdikten sonra bu
protokole taraf olabilir.

2 S6z konusu katilim, Avrupa Konseyi Genel Sekreterine katilim belgesinin tevdi edilerek

yiiriirliige girer.

3 Katilan her Devlet igin protokol, katilma belgesinin tevdi edildigi tarihten sonraki ii¢ ayhik
dénemin bitimini izleyen ayin ilk giinii yiiriirliige girer.

Madde 32 - Ulkesel uygulama

1 Herhangi bir Devlet, imza sirasinda veya tasdik, kabul, onay veya taraf olma belgelerini
tevdi ederken, protokoliin uygulanacag: iilkeyi veya iilkeleri belirtebilir.

2 Her devlet, daha sonraki herhangi bir tarihte, Avrupa Konseyi Genel Sekreterine muhatap
bir beyanla, bu Protokol'iin uygulama alanini, beyanda belirtilecek bagka herhangi bir iilkeyi
kapsayacak sekilde genisletebilir. Protokol, soz konusu iilke bakimindan, s6z konusu beyanin
Genel Sekreter tarafindan alinma tarihinden itibaren ii¢ aylik siirenin sona ermesini takip eden ayin

ilk giinii yiiriirliige girer.

3 Onceki iki fikra uyannca yapilan herhangi bildirim, s6z konusu bildirimde belirtilen
herhangi bir iilke bakimindan Avrupa Konseyi Genel Sekreterine muhatap bir bildirim ile geri
cekilebilir. Geri gekilme, boyle bir bildirimin Genel Sekreter tarafindan alinmasindan sonraki iig
aylik stirenin sonunu izleyen ayin ilk giiniinde yiiriirliige girer. .

Madde 33 - Cekinceler ' f; > "T {j’“ﬂ S,

1 Sézlesme'nin hiikiimlerinden birine veya sbzlesmenin protokolune bu‘ taraf., tarafmdan

yapilan ¢ekinceler, o tarafin imza sirasinda veya tasdik, kabul, onay veyg taraf ohnarbetgélehm

tevdi ederken aksini beyan etmedik¢e, bu protokole de uygulanablllr lmalmAym 1slemler

herhangi bir beyannameye s6zlesmenin herhangi bir hilkkmiine veya onun o‘tokohin maen ve
CN At
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bagh olarak uygulanir.

2 Herhangi bir Devlet, imza sirasinda veya tasdik, kabul, onay veya taraf olma belgelerini
tevdi ederken, 16., 17., 18., 19., ve 20. maddelerden fazlasina veya herhangi birine kismen veya
tamamen kabul etmeme hakkindan yararlanacagim beyan edebilir. Bagka higbir ¢ekince
getirilemez.

3 Her bir taraf yukandaki fikralar gergevesinde yaptiklari ¢ekinceleri Avrupa Konseyi Genel
Sekreteri’ne yapacag bildirimin alindid: tarihten itibaren tiimiiyle veya kismen geri ¢ekebilir.

4 Yukandaki 2. fikrada bahsedilen bu protokoliin maddelerinin gergevesinde gekince
beyaninda bulunmug herhangi bir taraf, baska bir taraf tarafindan maddenin uygulanmasim talep
etmeyebilir. Ancak, eger tarafin ¢ekincesi kismi veya kosullu olursa, kendisi kabul ettigi siirece
o hitkkmiin uygulanmasim talep edebilir. '

Madde 34 - Feshi ihbar

1 Herhangi bir taraf, kendisini ilgilendirdigi dereceye kadar, protokoliin feshini Avrupa
Konseyi Genel Sekreterine bildirim géndererek ihbar edebilir.

2 Bu tiir fesihler bildirimin Genel Sekreter tarafindan alinmasindan sonraki ¢ aylik
stirenin sonunu izléyen ayin ilk giiniinde yiiriirliige girer.

3 Sozlesme’nin feshi bu protokoliin feshine kendiliginden son verebilir.
Madde 35 - Bildirimler

Avrupa Konseyi Genel Sekreteri Konsey iiyesi Devletlere ve bu protokole katilan her Devlete
asagidakileri bildirir:

Her imzalama iglemini,

sunulan her tasdik, kabul, onay veya katilim belgesini;

Bu Protokoliin, yukandaki 30. ve 31. maddeler uyarinca yiiriirliige girdigi her tarihi,
d. Bu Protokole iliskin bagka her tiirlii islem, bildirim veya beyam,

Yukaridaki hususlan tasdiken, usuliine uygun olarak yetkilendirilmis asagida imzalan
bulunanlar, bu Protokolii imzalamiglardir.

Avrupa Konseyi argivinde saklanmak ve her iki metin de aym derecede gegerli olmak iizere
Ingilizce ve Fransizca tek niisha halinde 8 Kasim 2001'de Strazburg’da duzenlenmwnr., Avrupa
Konseyi Genel Sekreteri, her bir Avrupa Konseyi iiye Devletine ve Sozlesme ye't; :
davet edilen her Devlete onayli niishalariri gonderir.

o op
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CONSEIL DE LEUROPE

Série des traités européens - n° 182

Deuxiéme Protocole additionnel a la Convention européenne d'entraide
judiciaire en matiére pénale '

Strasbourg, 08.X1.2001

Les Etats membres du Conseil de I'Europe, signataires du présent Protocole,
Etant donné leurs engagements en vertu du Statut du Conseil de I'Europe;

Désireux de contribuer davantage a protéger les droits de I'homme, a défendre I'Etat de droit
et a soutenir le tissu démocratique de la société;

Considérant qu'il est souhaitable a cet effet de renforcer leur capacité individuelle et collective
a réagir a la criminalité;

Décidés a améliorer et & compléter a certains égards la Convention européenne d'entraide
judiciaire en matiére pénale, faite a Strasbourg le 20 avril 1959 (ci-apres désignée « la
Convention »), ainsi que son Protocole addltlonnel fait & Strasbourg le 17 mars 1978;

Tenant compte de la Convention de sauvegarde des Droits de 'Homme et des Libertés
fondamentales, faite 4 Rome le 4 novembre 1950, ainsi que de la Convention pour la
protection des personnes a l'égard du traitement automatisé des données a caractére
personnel, faite a Strasbourg le 28 janvier 1981,

Sont convenus de ce qui suit:
Chapitre |
Article 1 - Champ d'application
L'article 1 de la Coﬁvention est remplacé par les dispositions suivantes:

«1 Les Parties s'engagent a s'accorder mutuellement, selon les dispositions de la présente
Convention et dans les meilleurs délais, I'entraide judiciaire la plus large possible dans
toute procédure visant des infractions dont la répression est, au moment ot I'entraide est
demandée, de la compétence des autorités judiciaires de la Partie requérante.

2 La présente Convention ne s'applique ni a I'exécution des décisions d'arrestation et des
condamnations ni aux infractions militaires qui ne constituent pas des infractions de droit
commun, o

,{f’" ‘i £

3 L'entraide judiciaire pourra également étre accordée dans des procédures pourddes falts

qui sont pumssables selon le droit national de Ia Partie requé ante ou de la Partle
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dont la décision peut donner lieu @ un recours devant une juridiction compétente,
notamment en matiére pénale.

4  L'entraide judiciaire ne sera pas refusée au seul motif que les faits dont il s'agit peuvent
engager la responsabilité d'une personne morale dans la Partie requérante.»

Article 2 - Présence d'autorités de la Partie requérante

L'article 4 de la Convention est complété par le texte suivant, l'article 4 original de la
Convention constituant le paragraphe 1 et les dispositions ci-aprés le paragraphe 2:

«2 Les demandes visant la présence de ces autorités ou personnes en cause ne devraient
pas étre refusées lorsqu'une telle présence tend a ce que I'exécution de la demande
d'entraide réponde mieux aux besoins de la Partie requérante et, de ce fait, permet
d'éviter des demandes d'entraide supplémentaires.»

Article 3~  Transférement temporaire de personnes détenues, sur le territoire de la
Partie requérante

L'article 11 de la Convention est remplacé par les dispositions suivantes:

«1 Toute personne détenue dont la comparution personnelle aux fins d'instruction, a
I'exclusion de sa comparution aux fins de jugement, est demandée par la Partie
requérante sera transférée temporairement sur son territoire, sous condition de son
renvoi dans le délai indiqué par la Partie requise et sous réserve des dispositions de
l'article 12 de la présente Convention, dans la mesure ou celles-ci peuvent s ‘appliquer.

Le transférement pourra étre refusé:
a sila personne détenue n'y consent pas;

b  si sa présence est nécessaire dans une procédure pénale en cours sur le territoire
de la Partie requise;

¢ sison transférement est susceptible de prolonger sa détention, ou

d si d'autres considérations impérieuses s'opposent a son transférement sur le
territoire de la Partie requérante.

2 Sous réserve des dispositions de l'article 2 de la présente Convention, dans un cas
prévu au paragraphe 1, le transit de la personne détenue par un territoire d'un Etat tiers
sera accordé sur demande, accompagnée de tous les documents utiles, adressée par le
Ministére de la Justice de la Partie requérante au Ministére de la Justice de la Partie
requise du transit. Toute Partie pourra refuser d'accorder le transit de ses ressortissants.

3 La personne transférée devra rester en détention sur le territoire de la Partie requérante
et, le cas échéant, sur le territoire de la Partie requise du transit, 8 moins que la Partie
requise du transférement ne demande sa mise en liberté.»

Article 4 —~ Voies de communication . L T

«1 Les demandes d'entraide judiciaire, ainsi que toute mformatlon spontanée,\ seront
adressées, sous forme écrite, par le Ministére de la Justice de aPartle requérantq au

Ministére de la Justice de la Partie requise et renvoyées par la' éme v0|e Toutefons
s J‘f
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elles peuvent étre adressées directement par l'autorité judiciaire de la Partie requérante
a l'autorité judiciaire de la Partie requise et renvoyées par la méme voie.

Les demandes prévues a ['article 11 de la présente Convention ainsi que celles prévues
a larticle 13 du Deuxiéme Protocole additionnel a la présente Convention, seront
adressées dans tous les cas par le Ministére de la Justice de la Partie requérante au
Ministére de la Justice de la Partie requise et renvoyées par la méme voie.

Les demandes d'entraide judiciaire relatives aux procédures visées au paragraphe 3 de
l'article 1 de la présente Convention peuvent également étre adressées directement par
l'autorité administrative ou judiciaire de la Partie requérante a I'autorité administrative ou
judiciaire de la Partie requise, selon le cas, et renvoyées par la méme voie.

Les demandes d'entraide judiciaire faites en vertu des articles 18 ou 19 du Deuxiéme
Protocole additionnel a la présente Convention peuvent également étre adressées
directement par l'autorité compétente de la Partie requérante a l'autorité compétente de
la Partie requise.

Les demandes prévues au paragraphe 1 de larticle 13 de la présente Convention
pourront étre adressées directement par les autorités judiciaires concernées au service
compétent de la Partie requise, et les réponses pourront étre renvoyées directement par
ce service. Les demandes prévues au paragraphe 2 de l'article 13 de la présente
Convention seront adressées par le Ministére de la Justice de la Partie requérante au
Ministére de la Justice de la Partie requise.

Les demandes de copie des sentences et mesures visées a l'article 4 du Protocole
additionnel a la Convention peuvent étre adressées directement aux autorités
compétentes. Tout Etat contractant pourra, a tout moment, par déclaration adressée au
Secrétaire Général du Conseil de I'Europe, indiquer les autorités qu'il considérera
compétentes aux fins du présent paragraphe.

En cas d'urgence et lorsque la transmission directe est admise par la présente
Convention, elle pourra s'effectuer par l'intermédiaire de I'Organisation internationale de
police criminelle (Interpol).

Toute Partie pourra, a tout moment, par déclaration adressée au Secrétaire Général du
Conseil de |'Europe, se réserver le droit de soumettre I'exécution des demandes
d'entraide judiciaire, ou de certaines d'entre elles, 38 une ou plusieurs des conditions
suivantes:

a une copie de la demande doit étre adressée a l'autorité centrale y désignée;

b la demande, sauf lorsqu'elle est urgente, doit étre adressée a l'autorité centrale y
désignée;

¢ dans le cas d'une transmission directe pour motif d'urgence, une copie soit
communiquée en méme temps a son Ministére de la Justice;

d certaines ou toutes les demandes d'entraide judiciaire doivent lui étre adressées par
une voie autre que celle prévue au présent article. PR

A
Les demandes d'entraide judiciaire ou toute autre communlcatlon en vertu% a présente
Convention ou de ses protocoles, peuvent étre faites par voie: de moyens. électroniques
de communication, ou par tout autre moyen de télecommumcatlon a conditionque la
Partie requérante soit préte a produire a tout moment, sur demande une trace: écnte de
I'expédition ainsi que l'original. Cependant, tout Etat contractant:peut, a tout moment par
déclaration adressée au Secrétaire Général du Conseil de IEurope lequer les

3 h \
R &,
. /4{.' tvh {
: :\ bi‘iifé\ (:wﬁ
y "‘ '-,“ E Q’ = ® :g

\mv-\l‘l S~
WR o Nms T



STE 182 - Entraide judiciaire en matiére pénale (Second Protocole), 8.X1.2001

conditions dans lesquelles il est prét & accepter et & mettre en exécution des demandes
regues par voie électronique ou tout autre moyen de télécommunication.

10 Le présent article ne portera pas atteinte aux dispositions des accords ou arrangements
bilatéraux en vigueur entre les Parties, selon lesquelles la transmission directe des
demandes d'entraide judiciaire entre les autorités des Parties est prévue.»

Article 5 - Frais
L'article 20 de la Convention est remplacé par les dispositions suivantes:

«1 Les Parties ne se réclament pas mutuellement le remboursement des frais découlant de
I'application de la Convention ou de ses protocoles, a I'exception:

a des frais occasionnés par lintervention d'experts sur le territoire de la Partie
requise;

b des frais occasionnés par le transférement de personnes détenues effectué en
application des articles 13 ou 14 du Deuxiéme Protocole additionnel a la présente
Convention, ou de I'article 11 de la présente Convention:;

¢ des frais importants ou extraordinaires.

2 Toutefois, le codt de I'établissement de la liaison vidéo ou téléphonique, les codts liés a
la mise a disposition de la liaison vidéo ou téléphonique dans la Partie requise, la
réemunération des interprétes qu'elle fournit et les indemnités versées aux témoins ainsi
que leurs frais de déplacement dans la Partie requise sont remboursés par la Partie
requérante a la Partie requise, & moins que les Parties n'en conviennent autrement.

3 Les Parties se consultent en vue de déterminer les conditions de paiement des frais
susceptibles d'étre réclamés en vertu des dispositions du paragraphe 1.c du présent
article.

4 Les dispositions du présent article s'appliquent sans préjudice de l'application des
dispositions de l'article 10, paragraphe 3, de la présente Convention.»

Article 6 — Autorités judiciaires
L'article 24 de la Convention est remplacé par les dispositions suivantes:

«Tout Etat, au moment de la signature ou au moment du dépét de son instrument de
ratification, d'acceptation, d'approbation ou d'adhésion, par déclaration adressée au
Secrétaire Général du Conseil de I'Europe, indiquera quelles autorités il considérera comme
des autorités judiciaires aux fins de la présente Convention. Par la suite il pourra, a tout
moment et de la méme maniére, changer les termes de sa déclaration.»

Chapitre Il

Article 7 — Exécution différée des demandes ,:‘»ﬁ L e

1 La Partie requise peut surseoir & la satisfaction d'une demande sjg\lé"fai’t de Hdn_ner suite a
celleci risque d'avoir une incidence négative sur une enquéte, des-";
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Avant de refuser son entraide ou d'y surseoir, la Partie requise examine, le cas échéant aprés
avoir consulté la Partie requérante, s'il peut y étre fait droit partiellement ou sous réserve des
conditions qu'elle juge nécessaires.

Toute décision de surseoir a I'entraide est motivée. La Partie requise informe également la
Partie requérante des raisons qui rendent impossible I'entraide ou qui sont susceptibles de la
retarder de fagon significative.

Article 8 — Procédure

Nonobstant les dispositions de l'article 3 de la Convention, lorsqu'une demande prescrit une
formalité ou une procédure donnée qu'impose la légisiation de la Partie requérante, méme si
la formalité ou la procédure demandée n'est pas familiere a la Partie requise, cette Partie
donne satisfaction a la demande dans la mesure ol cela n'est pas contraire aux principes
fondamentaux de son droit, sauf dispositions contraires du présent Protocole.

Article 9 — Audition par vidéoconférence

Si une personne qui se trouve sur le territoire d'une Partie doit étre entendue comme témoin
ou expert par les autorités judiciaires d'une autre Partie, cette demiére peut demander, s'il est
inopportun ou impossible pour la personne a entendre de comparaitre en personne sur son
territoire, que l'audition ait lieu par vidéoconférence, conformément aux paragraphes 2a7.

La Partie requise consent a l'audition par vidéoconférence pour autant que le recours a cette
méthode ne soit pas contraire aux principes fondamentaux de son droit et a condition qu'elle
dispose des moyens techniques permettant d'effectuer I'audition. Si la Partie requise ne
dispose pas des moyens techniques permettant une vidéoconférence, la Partie requérante
peut les mettre a la disposition de la Partie requise avec I'accord de cette derniére.

Les demandes d'audition par vidéoconférence contiennent, outre les informations indiquées a
I'article 14 de la Convention, la raison pour laquelle il n'est pas souhaitable ou pas possible
que le témoin ou I'expert soit présent en personne a l'audition, le nom de l'autorité judiciaire et
des personnes qui procéderont a l'audition.

L'autorite judiciaire de la Partie requise cite 8 comparaitre la personne concernée selon les
formes prévues par sa législation.

Les régles suivantes s'appliquent a I'audition par vidéoconférence:

a l'audition a lieu en présence d'une autorité judiciaire de la Partie requise, assistée au
besoin d'un interpréte; cette autorité est aussi responsable de lidentification de la
personne entendue et du respect des principes fondamentaux du droit de la Partie
requise. Si l'autorité judiciaire de la Partie requise estime que les principes
fondamentaux du droit de la Partie requise ne sont pas respectés pendant I'audition, elle

prend immédiatement les mesures nécessaires pour veiller & ce que ['audition se
poursuive conformément auxdits principes;

b les autorités compétentes des Parties requérante et requise conviennent, le cas échéant,
des mesures relatives a la protection de la personne a entendre; e ma
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e la personne a entendre peut invoquer le droit de ne pas témoigner qui lui serait reconnu
par la loi soit de la Partie requise soit de la Partie requérante.

Sans préjudice de toutes les mesures convenues en ce qui conceme la protection des
personnes, l'autorité judiciaire de la Partie requise établit, & lissue de I'audition, un procés-
verbal indiquant la date et le lieu de I'audition, l'identité de la personne entendue, les identités
et les qualités de toutes les autres personnes de la Partie requise ayant participé a I'audition,
toutes les eventuelles prestations de serment et les conditions techniques dans lesquelles
l'audition s'est déroulée. Ce document est transmis par I'autorité compétente de la Partie
requise a l'autorité compétente de la Partie requérante.

Chaque Partie prend les mesures nécessaires pour que, lorsque des témoins ou des experts
sont entendus sur son territoire, conformément au présent article, et refusent de témoigner
alors qu'ils sont tenus de le faire, ou font de fausses dépositions, son droit national s'applique
comme il s'appliquerait si I'audition avait lieu dans le cadre d'une procédure nationale.

Les Parties peuvent, si elles le souhaitent, appliquer également les dispositions du présent
article, lorsqu'il y a lieu et avec I'accord de leurs autorités judiciaires compétentes, aux
auditions par vidéoconférence auxquelles participe la personne poursuivie pénalement ou le
suspect. Dans ce cas, la décision de tenir la vidéoconférence et la maniére dont elle se
deroule doivent faire I'objet d'un accord entre les Parties concernées et étre conformes a leur
droit national et aux instruments internationaux en la matiére. Les auditions auxquelles
participe la personne poursuivie pénalement ou le suspect ne peuvent avoir lieu que s'ils y
consentent.

Tout Etat contractant peut, a tout moment, par une déclaration adressée au Secrétaire
Général du Conseil de I'Europe, déclarer qu'il n'entend pas se prévaloir de la faculté, prévue
au paragraphe 8 du présent article, d'appliquer également les dispositions du présent article
aux auditions par vidéoconférence auxquelles participe la personne poursuivie pénalement ou
le suspect.

Article 10 — Audition par conférence téléphonique

Si une personne qui se trouve sur le territoire d'une Partie doit étre entendue comme témoin
ou expert par les autorités judiciaires d'une autre Partie, cette demiére peut demander,
lorsque son droit national le prévoit, I'aide de la premiére Partie afin que l'audition puisse avoir
lieu par conférence téléphonique, conformément aux dispositions des paragraphes 2 a 6.

Une audition ne peut avoir lieu par conférence téléphonique que si le témoin ou I'expert
accepte que l'audition se fasse par ce moyen.

La Partie requise consent a I'audition par conférence téléphonique pour autant que le recours
a cette méthode n'est pas contraire aux principes fondamentaux de son droit.

Les demandes d'audition par conférence téléphonique contiennent, outre les informations
visées a l'article 14 de la Convention, le nom de l'autorité judiciaire et des personnes qui
procéderont & l'audition ainsi qu'une indication selon laquelle le témoin ou I'expert est disposé
a prendre part a une audition par conférence téléphonique.

Les modalités pratiques de l'audition sont arrétées d'un commun acng_ggg les Parties
concernées. Lorsqu'elle accepte ces modalités, la Partie requise s'enggges oy RN
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L'Etat requis peut donner son consentement sous réserve de l'application, en tout ou en
partie, des dispositions pertinentes de l'article 9, paragraphes 5 et 7.

Article 11 — Transmission spontanée d'informations

Sans préjudice de leurs propres investigations ou procédures, les autorités compétentes
d'une Partie peuvent, sans demande préalable, transmettre aux autorités compétentes d'une
autre Partie des informations recueillies dans le cadre de leur propre enquéte lorsqu'elles
estiment que la communication de ces informations pourrait aider la Partie destinataire a
engager ou a mener a bien des investigations ou des procédures, ou lorsque ces informations
pourraient aboutir & une demande formulée par cette Partie en vertu de la Convention ou de
ses Protocoles.

La Partie qui fournit linformation peut, conformément a son droit national, soumettre a
certaines conditions son utilisation par la Partie destinataire.

La Partie destinataire est tenue de respecter ces conditions.

Toutefois, tout Etat contractant peut, a tout moment, par une déclaration adressée au
Secrétaire Général du Conseil de I'Europe, déclarer qu'il se réserve le droit de ne pas se
soumettre aux conditions imposées en vertu des dispositions du paragraphe 2 du présent
article par la Partie qui fournit linformation, a8 moins qu'il ne soit avisé au préalable de la
nature de l'information a fournir et qu'il accepte que cette derniére lui soit transmise.

Article 12 - Restitution

La Partie requise peut, sur demande de la Partie requérante et sans préjudice des droits des
tiers de bonne foi, mettre des objets obtenus par des moyens fllicites a la disposition de la
Partie requérante en vue de leur restitution a leur propriétaire légitime.

Dans le cadre de ['application des articles 3 et 6 de la Convention, la Partie requise peut
renoncer, soit avant, soit aprés leur remise a la Partie requérante, au renvoi des objets qui ont
été remis a la Partie requérante si cela peut favoriser la restitution de ces objets a leur
propriétaire légitime. Les droits des tiers de bonne foi ne sont pas affectés.

Au cas ou la Partie requise renonce au renvoi des objets avant leur remise a la Partie
requerante, elle ne fait valoir aucun droit de gage ni aucun autre droit de recours découlant de
la législation fiscale ou douaniére sur ces objets.

Une renonciation conformément au paragraphe 2 n'affecte pas le droit de la Partie requise de
percevoir auprés du propriétaire légitime des taxes ou droits de douane.

Article 13 - Transférement temporaire de personnes détenues, sur le territoire de la
Partie requise

En cas d'accord entre les autorités compétentes des Parties concernées, une Partie qui a
demandé une mesure d'instruction nécessitant la présence d'une personne détenue sur son
territoire peut transférer temporairement cette personne sur le territoire drg_,,,‘la Partie ot

linstruction doit avaoir lieu. Pl g’ -

L'accord prévoit les modalités du transférement temporaire de la persp"" e
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La personne transférée devra rester en détention sur le territoire de la Partie requise et, le cas
écheant, sur le territoire de la Partie du transit, & moins que la Partie requérante du
transférement ne demande sa mise en liberté.

La période de détention sur le territoire de la Partie requise est déduite de la durée de la
détention que doit ou devra subir la personne concemée sur le teritoire de la Partie
requérante.

L'article 11, paragraphe 2, et l'article 12 de la Convention s'appliquent par analogie.

Tout Etat contractant peut, & tout moment, par une déclaration adressée au Secrétaire
Général du Conseil de I'Europe, déclarer que, pour la réalisation de l'accord visé au
paragraphe 1 du présent article, le consentement visé au paragraphe 3 du présent article
sera exigé, ou qu'il le sera dans certaines conditions précisées dans la déclaration.

Article 14 — Comparution personnelle de personnes condamnées et transférées

Les dispositions des articles 11 et 12 de la Convention s'appliquent par analogie également
aux personnes en détention sur le territoire de la Partie requise, a la suite de leur
transférement en vue de purger une peine prononcée sur le territoire de la Partie requérante,
lorsque leur comparution personnelle a des fins de révision du jugement est demandée par la
Partie requérante.

Article 15 — Langue des actes de procédure et des décisions judiciaires a remettre

Les dispositions du présent article s'appliquent a toute demande de remise faite en vertu de
l'article 7 de la Convention ou de ['article 3 de son Protocole additionnel.

Les actes de procédure et les décisions judiciaires sont toujours remis dans la langue, ou les
langues, dans laquelle, ou dans lesquelles, ils ont été produits.

Nonobstant les dispositions de l'article 16 de la Convention, si l'autorité qui est a l'origine des
documents sait, ou a des raisons de considérer, que le destinataire ne connait qu'une autre
langue, les documents, ou au moins les passages les plus importants de ceux-ci, doivent étre
accompagnés d'une traduction dans cette autre langue.

Nonobstant les dispositions de l'article 16 de la Convention, les actes de procédure et les
décisions judiciaires doivent étre accompagnés, a liintention des autorités de la Partie
requise, d'un court sommaire de leur contenu traduit dans la langue, ou I'une des langues, de
cette Partie.

Article 16 — Remise par voie postale

Les autorités judiciaires compétentes de toute Partie peuvent envoyer directement, par voie
postale, des actes de procédure et des décisions judiciaires, aux personnes qui se trouvent
sur le territoire de toute autre Partie.

Les actes de procédure et les décisions judiciaires sont accompagnés d'une note indiquant
que le destinataire peut obtenir de l'autorité identifiée dans la note des informations sur ses
droits et obligations concernant la remise des piéces. Les dispositions du paragraphe 3 de
l'article 15 du présent Protocole s'appliquent a cette note.

2T R >,
Les dispositions des articles 8, 9 et 12 de la Convention s'appliquent par analogle é Ia remlse
par voie postale. A3 .

Les dispositions des paragraphes 1, 2 et 3 de l'article 15 du pres
également a la remise par voie postale
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Article 17 — Observation transfrontaliére

Les agents d'une des Parties qui, dans le cadre d'une enquéte judiciaire, observent dans leur
pays une personne présumeée avoir participé & un fait punissable pouvant donner lieu a
extradition, ou une personne a I'égard de laquelle il y a de sérieuses raisons de penser qu'elle
peut conduire a l'identification ou a la localisation de la personne ci-dessus mentionnée sont
autorisés a continuer cette observation sur le teritoire d'une autre Partie, lorsque celle-ci a
autorise [l'observation transfrontaliére sur la base d'une demande d'entraide judiciaire
présentée au préalable. L'autorisation peut étre assortie de conditions.

Sur demande, l'observation sera confiée aux agents de la Partie sur le territoire de laquelle
elle est effectuée.

La demande d'entraide judiciaire mentionnée au paragraphe 1 doit étre adressée a une
autorite désignée par chacune des Parties et compétente pour accorder ou transmettre
l'autorisation demandée.

Lorsque, pour des raisons particuliérement urgentes, l'autorisation préalable de I'autre Partie
ne peut étre demandée, les agents observateurs agissant dans le cadre d'une enquéte
judiciaire sont autorisés & continuer au-dela de la frontiére I'observation d'une personne
présumée avoir commis des faits punissables et énumérés au paragraphe 6, dans les
conditions ci-aprés:

a le franchissement de la frontiére sera communiqué immédiatement durant Fobservation a
l'autorité de la Partie désignée au paragraphe 4, sur le territoire de laguelle I'observation
continue;

b  une demande d'entraide judiciaire présentée conformément au paragraphe 1 et exposant
les motifs justifiant le franchissement de la frontiére, sans autorisation préalable, sera
transmise sans délai.

L'observation sera arrétée dés que la Partie sur le termitoire de laquelle elle a lieu le demande,
suite a la communication visée au point a, ou a la demande visée au point b, ou si
l'autorisation n'est pas obtenue cing heures aprés le franchissement de la frontiére.

L'observation visée aux paragraphes 1 et 2 ne peut étre exercée qu'aux conditions générales
suivantes:

a Les agents observateurs doivent se conformer aux dispositions du présent article et au
droit de la Partie sur le territoire de laquelle ils opérent; ils doivent obtempérer aux
injonctions des autorités localement compétentes.

b  Sous réserve des situations prévues au paragraphe 2, les agents se munissent durant
I'observation d'un document attestant que l'autorisation a été accordée.

c Les agents observateurs devront étre en mesure de justifier & tout moment de leur
qualité officielle.

d Les agents observateurs peuvent emporter leur arme de service pendant I'observation,
sauf décision contraire expresse de la Partie requise; son utilisation est interdite sauf en
cas de légitime défense. S -
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g Toute opération fera I'objet d'un rapport aux autorités de la Partie sur le territoire de
laquelle elle est intervenue; la comparution personnelle des agents observateurs peut
étre requise.

h Les autorités de la Partie dont les agents observateurs sont originaires apportent,
lorsqu'il est demandé par les autorités de la Partie sur le territoire de laquelie
I'observation a eu lieu, leur concours a I'enquéte consécutive a I'opération a laquelle ils
ont participé, y compris aux procédures judiciaires.

Toute Partie, au moment de la signature ou au moment du dépot de son instrument de
ratification, d'acceptation, d'approbation ou d'adhésion, par déclaration adressée au
Secrétaire Général du Conseil de I'Europe, indiquera, d'une part, quels agents et, d'autre part,
quelles autorités elle désigne aux fins des paragraphes 1 et 2 du présent article. Par la suite,
toute Partie peut, a8 tout moment et de la méme maniére, changer les termes de sa
déclaration.

Les Parties peuvent, sur le plan bilatéral, étendre le champ d'application du présent article et
adopter des dispositions supplémentaires en exécution de cet article.

L'observation telle que visée au paragraphe 2 ne peut avoir lieu que pour l'un des faits
punissables suivants:

— assassinat;

—  meurtre;

- viol;

— incendie volontaire;

— fausse monnaie;

— vol et recel aggraveés;

—  extorsion;

— enlévement et prise d'otage;

— trafic d'étres humains;

— trafic illicite de stupéfiants et substances psychotropes;
— infractions aux dispositions légales en matiére d'armes et explosifs;
— destruction par explosifs;

— transport illicite de déchets toxiques et nuisibles;

— ftrafic d'étrangers,

— abus sexuel d'enfant.

Article 18 — Livraison surveillée

Chaque Partie s'engage a ce que, a la demande d'une autre Partie, des livraisons surveillées
puissent étre autorisées sur son territoire dans le cadre d'enquétes pénales relatives a des
infractions susceptibles de donner lieu & extradition.

La décision de recourir a des livraisons surveillées est prise dans chaque cas d'espéce par
les autorités compétentes de la Partie requise, dans le respect du droit national de cette

Partie.

Les livraisons surveillées se déroulent conformément aux procédures prévues par la Paytie
requise. Le pouvoir d'agir, la direction et le contréle de I'opération appartiennent aux autorités
compétentes de la Partie requise.

Toute Partie, lors de Ia signature ou du dépét de son instrument de ratifjggijh“; d;a%’éegtation,
d'approbation ou d'adhésion, par déclaration adressée au Secrétaire, énér’al?du Conseil de
I'Europe, indiquera les autorités qu'elle désigne comme compétenfes ‘aux_ fins. du p_r‘é,_fent
article. Par la suite, toute Partie peut, a tout moment et de la méme maniére,ichangeriles
termes de sa déclaration. : NN |

= RS
3 w' bal LG T

e, -',a'-;\L L8 &



STE 182 — Entraide judiciaire en matieére pénale (Second Protocole), 8.X1.2001

Article 19 — Enquétes discrétes

La Partie requérante et la Partie requise peuvent convenir de s'entraider pour la réalisation
d'enquétes pénales menées par des agents intervenant en secret ou sous une identité fictive
(enquétes discrétes). .

Les autorités compétentes de la Partie requise décident, dans chaque cas d'espéce de la
réponse a donner & la demande, en tenant ddment compte de la loi et des procédures
nationales. Les deux Parties conviennent, dans le respect de leur loi et de leurs procédures
nationales, de la durée de I'enquéte discréte, de ses modalités précises et du statut juridique
des agents concemnés.

Les enquétes discrétes sont menées conformément a la loi et aux procédures nationales de
la Partie sur le territoire de laquelle elles se déroulent. Les Parties concernées coopérent pour
en assurer la préparation et la direction, et pour prendre des dispositions pour la sécurité des
agents intervenant en secret ou sous une identité fictive.

Toute Partie, au moment de la signature ou au moment du dépdt de son instrument de
ratification, d'acceptation, d'approbation ou d'adhésion, par déclaration adressée au
Secrétaire Général du Conseil de I'Europe, indiquera les autorités qu'elle désigne comme
compétentes aux fins du paragraphe 2 du présent article. Par la suite, toute Partie peut, a tout
moment et de la méme maniére, changer les termes de sa déclaration.

Article 20 - Equipes communes d'enquéte

Les autorités compétentes de deux Parties au moins peuvent, d'un commun accord, créer
une équipe commune d'enquéte, avec un objectif précis et pour une durée limitée pouvant
étre prolongée avec l'accord de toutes les Parties, pour effectuer des enquétes pénales dans
une ou plusieurs des Parties qui créent I'équipe. La composition de I'équipe est arrétée dans
l'accord.

Une équipe commune d'enquéte peut notamment étre créée lorsque:

a dans le cadre d'une procédure d'enquéte menée par une Partie pour détecter des .
infractions, il y a lieu d'effectuer des enquétes difficiles et impliquant la mobilisation
d'importants moyens, qui concernent aussi d'autres Parties;

b  plusieurs Parties effectuent des enquétes concemant des infractions qui, en raison des
faits qui sont a l'origine de celles-ci, exigent une action coordonnée et concertée dans les
Parties en question.

La demande de création d'une équipe commune d'enquéte peut émaner de toute Partie
concernée. L'équipe est créée dans lI'une des Parties dans lesquelles I'enquéte doit étre
effectuée.

Outre les indications visées dans les dispositions pertinentes de l'article 14 de la Convention,
les demandes de création d'une équipe commune d'enquéte comportent des propositions
relatives a la composition de I'équipe.

L'équipe commune d'enquéte intervient sur le territoire des Parties qun’la creent dans les
conditions générales suivantes: R _ %
§ . ' 1

a le responsable de I'équipe est un représentant de I'autorité compétente — partICIpant atix
enquétes pénales — de la Partie sur le territoire de laquelIeLqumpe interviént: e
responsable de I'équipe agit dans les limites des compétences qyl sont;les smn;;s* au

regard du droit national, “'\AC' r oLt
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b l'équipe méne ses opérations conformément au droit de la Partie sur le territoire de
laquelle elle intervient. Les membres de I'équipe et les membres détachés de I'équipe
exécutent leurs taches sous la responsabilité de la personne visée au point a, en tenant
compte des conditions fixées par leurs propres autorités dans I'accord relatif a la création
de I'équipe;

¢ la Partie sur le territoire de laquelle I'équipe intervient crée les conditions
organisationnelles nécessaires pour lui permettre de le faire.

Au présent article, les membres de I'équipe commune d'enquéte provenant de la Partie sur le
territoire de laquelle I'équipe intervient sont désignés comme «membres», tandis que les
membres provenant de Parties autres que celle sur le territoire de laquelle I'équipe intervient
sont désignés comme «membres détachés».

Les membres détachés auprés de I'équipe commune d'enquéte sont habilités a étre présents
lorsque des mesures d'enquéte sont prises dans la Partie d'intervention. Toutefois, le
responsable de I'équipe peut, pour des raisons particuliéres, en décider autrement, dans le
respect du droit de la Partie sur le territoire de laquelle I'équipe intervient.

Les membres détachés de Iéque commune d'enquéte peuvent, conformément au droit de
la Partie d'intervention, se voir confier, par le responsable de I'équipe, la tache de prendre
certaines mesures d'enquéte, moyennant le consentement des autorités compétentes de la
Partie d'intervention et de la Partie qui a procédé au détachement.

Lorsque I'équipe commune d'enquéte a besoin que des mesures d'enquéte soient prises
dans une des Parties qui l'ont créée, les membres détachés auprés de I'équipe par ladite
Partie peuvent demander a leurs autorités compétentes de prendre ces mesures. Ces
mesures sont considérées dans la Partie en question selon les conditions qui s'appliqueraient
si elles étaient demandées dans le cadre d'une enquéte nationale.

Lorsque I'équipe commune d'enquéte a besoin de l'aide d'une Partie autre que celles qui l'ont
créée, ou d'un Etat tiers, la demande d'entraide peut é&tre adressée par les autorités
compétentes de I'Etat d'intervention a leurs homologues de ['autre Etat concemé,
conformément aux instruments ou arrangements pertinents.

Un membre détaché auprés de I'équipe commune d'enquéte peut, conformément a son droit
national et dans les limites de ses compétences, fournir a I'équipe des informations qui sont
disponibles dans la Partie qui I'a détaché aux fins des enquétes pénales menées par l'équipe.

Les informations obtenues de maniére réguliére par un membre ou un membre détaché dans
le cadre de sa participation a une équipe commune d'enquéte, et qui ne peuvent pas étre
obtenues d'une autre maniére par les autorités compétentes des Parties concernées, peuvent
étre utilisées aux fins suivantes:

a aux fins pour lesquelles I'équipe a été créée;

b  pour détecter, enquéter sur et poursuivre d'autres infractions pénales sous réserve du
consentement préalable de la Partie ol l'information a été obtenue. Le consentement ne
peut étre refusé que dans les cas ot une telle utilisation représenterait un danger pour
les enquétes pénales menées dans la Partie concernée, ou pour Iesquels cette Partie
pourrait refuser 'entraide; /4"".. S

¢ pour prévenir un danger immédiat et sérieux pour la sécurité pubhque'et sans préjudlce
des dispositions du point b si, par la suite, une enquéte pénale es;t puverte;’ :
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Les dispositions du présent article ne portent pas atteinte a d'autres dispositions ou
arrangements existants relatifs a la création ou a [lintervention d'équipes communes
d'enquéte.

Dans la mesure ou le droit des Parties concemées ou les dispositions de tout instrument
juridique applicable entre elles le permettent, des arrangements peuvent étre conclus pour
que des personnes autres que des représentants des autorités compétentes des Parties qui
créent I'équipe commune d'enquéte prennent part aux activités de I'équipe. Les droits
conférés aux membres et aux membres détachés auprés de I'équipe en vertu du présent
article ne s'appliquent pas a ces personnes, sauf disposition contraire figurant explicitement
dans l'accord.

Article 21 — Responsabilité pénale en ce qui concerne les fonctionnaires

Au cours des opérations visées aux articles 17, 18, 19 et 20, les fonctionnaires d'une Partie
autre que la Partie d'intervention sont assimilés aux agents de celle-ci en ce qui conceme les
infractions dont ils seraient victimes ou qu'ils commettraient, 8 moins qu'il n'en soit convenu
autrement entre les Parties concernées.

Article 22 - Responsabilité civile en ce qui concerne les fonctionnaires

Lorsque, conformément aux articles 17, 18, 19 et 20, les fonctionnaires d'une Partie se
trouvent en mission sur le territoire d'une autre Partie, la premiére Partie est responsable des
dommages qu'ils causent pendant le déroulement de la mission, conformément au droit de la
Partie sur le territoire de laquelle ils opérent.

La Partie sur le territoire de laquelle les dommages visés au paragraphe 1 sont causés
assume la réparation de ces dommages dans les conditions applicables aux dommages
causés par ses propres agents.

La Partie dont les fonctionnaires ont causé des dommages a quiconque sur le territoire d'une
autre Partie rembourse intégralement a cette demiére les sommes qu'elle a versées aux
victimes ou a leurs ayants droit.

Sans prejudice de I'exercice de ses droits a I'égard des tiers et a I'exception de la disposition
du paragraphe 3, chaque Partie renoncera, dans le cas prévu au paragraphe 1, a demander a
une autre Partie le remboursement du montant des dommages qu'elle a subis.’

Les dispositions du présent article s'appliquent a la condition que les Parties n'en aient pas
convenu differemment.

Article 23 - Protection des témoins

Lorsqu'une Partie fait une demande d'entraide en vertu de la Convention ou de I'un de ses
Protocoles concernant un témoin qui risque d'étre exposé a une intimidation ou qui a besoin
de protection, les autorités compétentes de la Partie requérante et celles de la Partie requise
font de leur mieux pour convenir des mesures visant la protection de la personne concernée,
en conformité avec leur droit national.

Article 24 — Mesures provisoires

A la demande de la Partie requérante, la Partie requise, en confo,r'm,ité avec sé loi natignale.
peut ordonner des mesures provisoires en vue de préserver des moy_ensﬁg. preuve, de
maintenir une situation existante, ou de protéger des intéréts juridiques menacés. ,"

. (' .,,’ _\.‘ .-‘-" A
La Partie requise peut faire droit a la demande partiellement ou soﬁs;l;?servhe‘;dé conditions,
notamment en limitant la durée des mesures prises. R
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Article 25 -~ Confidentialité

La Partie requérante peut demander a la Partie requise de veiller a ce que la requéte et son
contenu restent confidentiels, sauf dans la mesure ol cela n'est pas compatible avec
I'exécution de la requéte. Si la Partie requise ne peut pas se conformer aux impératifs de la
confidentialité, elie en informe sans tarder la Partie requérante.

Article 26 — Protection des données

Les données a caractére personnel transmises d'une Partie a une autre en conséquence de

I'exécution d'une demande faite au titre de la Convention ou de l'un de ses protocoles ne

peuvent étre utilisées par la Partie & laquelle elles ont été transmises:

a qu'aux fins des procédures auxquelles s'applique la Convention ou de 'un de ses
Protocoles,

b qu'aux fins d'autres procédures judiciaires ou administratives directement liées aux
procédures visées au point a,

¢ qu'aux fins de prévenir un danger immédiat et sérieux pour la sécurité publique.

De telles données peuvent toutefois étre utilisées pour toute autre fin, aprés consentement
préalable, soit de la Partie qui a transmis les données, soit de la personne concernée.

Toute Partie peut refuser de transmettre des données obtenues en conséquence de
I'exécution d'une demande faite au titre de la Convention ou l'un de ses protocoles, lorsque

— de telles données sont protégées au titre de sa loi nationale et

— que la Partie a laquelle les données devraient étre transmises n'est pas liée par la
Convention pour la protection des personnes a I'égard du traitement automatisé des
données a caractére personnel, faite & Strasbourg, le 28 janvier 1981, sauf si cette
demniére Partie s'engage a accorder aux données la méme protection qui leur est
accordée par la premiére Partie.

Toute Partie qui transmet des données obtenues en conséquence de l'exécution d'une
demande faite au titre de la Convention ou I'un de ses Protocoles peut exiger de la Partie a
laquelle les données sont transmises de l'informer de I'utilisation qui en a été faite.

Toute Partie peut, par une déclaration adressée au Secrétaire Général du Conseil de
I'Europe, exiger que, dans le cadre de procédures pour lesquelles elle aurait pu refuser ou
limiter la transmission ou ['utilisation de données a caractére personnel conformément aux
dispositions de la Convention ou d'un de ses protocoles, les données a caractére personnel
qu'elle transmet a une autre Partie ne soient utilisées par cette demiére aux fins visées au
paragraphe 1 qu'avec son accord préalable.

Article 27 - Autorités administratives

Toute Partie pourra, a tout moment, par déclaration adressée au Secrétaire Général_du
Conseil de l'Europe, indiquer quelles autorités elle considérera comme des autorités

administratives au sens de l'article 1, paragraphe 3, de la Convention. .. -s«..
RO ™
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Article 28 — Rapports avec d'autres traités

Les dispositions du présent Protocole ne font pas obstacle aux régles plus détaillées
contenues dans les accords bilatéraux ou multilatéraux conclus entre des Parties en
application de l'article 26, paragraphe 3, de la Convention.

Article 29 - Réglement amiable

Le Comite européen pour les problémes criminels suivra llinterprétation et I'application de la
Convention et de ses Protocoles, et facilitera au besoin le réglement amiable de toute
difficulté d'application.

Chapitre lll
Article 30 — Signature et entrée en vigueur

1 Le présent Protocole est ouvert a la signature des Etats membres du Conseil de I Europe qui
sont Parties a la Convention ou qui I'ont signée. Il est soumis a ratification, acceptation ou
approbation. Un signataire ne peut ratifier, accepter ou approuver le présent Protocole sans
avoir antérieurement ou simultanément ratifi€¢, accepté ou approuvé la Convention. Les
instruments de ratification, d'acceptation ou d'approbation sont a déposer prés le Secrétaire
Général du Conseil de I'Europe.

2 Le présent Protocole entrera en vigueur le premier jour du mois suivant I'expiration d'une
periode de trois mois aprés le dépot du troisiéme instrument de ratification, d'acceptation ou
d'approbation. .

3 Pour tout Etat signataire qui déposera ultérieurement son instrument de ratification,
d'acceptation ou d'approbation, le Protocole entrera en vigueur le premier jour du mois qui
suit I'expiration d'une période de trois mois aprés la date de dépét.

Article 31 - Adhésion

1 Tout Etat non membre ayant adhéré a la Convention pourra adhérer au présent Protocole
aprés l'entrée en vigueur de celui-ci.

2 Une telle adhésion se fera par le dép6t de l'instrument d'adhésion prés le Secrétaire Général
du Conseil de I'Europe. '

3 Pour tout Etat adhérent, le Protocole entrera en vigueur le premier jour du mois qui suit
I'expiration d'une période de trois mois aprés la date de dépét de l'instrument d'adhésion.

Article 32 - Application territoriale

1 Tout Etat pourra, lorsqu'il signera le présent Protocole ou déposera son instrument de
ratification, d'acceptation, d'approbation ou d'adhésion, spécifier le ou les territoires
au(x)quel(s) s'appliquera ledit Protocole.

2 Tout Etat pourra, a n'importe quelle date ultérieure, par déclaration adressée au Secrétaire
Général du Conseil de I'Europe, étendre l'application du présept'fPro(tocole é»‘tout autre
territoire spécifié dans cette déclaration. A I'égard dudit territoiré, Ie. Pratocole .éhtrera en
vigueur le premier jour du mois suivant I'expiration d'une période de’ tr0|s mo:s apres Ia date
de réception de la déclaration par le Secrétaire Général. Vs =N
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Toute déclaration faite en vertu des deux paragraphes précédents pourra étre retirée, en ce
qui conceme tout territoire désigné dans cette déclaration, par notification adressée au
Secrétaire Général du Conseil de I'Europe. Ledit retrait prendra effet le premier jour du mois
qui suit I'expiration d'une période de trois mois aprés la date de réception de la notification par
le Secrétaire Général.

Article 33 - Réserves

‘Toute réserve formulée par une Partie a I'égard d'une disposition de la Convention ou de son
Protocole s'applique également au présent Protocole, & moins que cette Partie n'exprime
lintention contraire au moment de la signature ou au moment du dépét de son instrument de
ratification, d'acceptation, d'approbation ou d'adhésion. Il en est de méme pour toute
déclaration faite a I'égard ou en vertu d'une disposition de la Convention ou de son Protocole.

Tout Etat peut, au moment de la signature ou au moment du dépét de son instrument de
ratification, d'acceptation, d'approbation ou d'adhésion, déclarer se prévaloir du droit de ne

pas accepter, en tout ou en partie, un ou plusieurs des articles 16, 17, 18, 19 et 20. Aucune
autre réserve n'est admise.

Tout Etat peut retirer tout ou partie des réserves qu'il a faites conformément aux paragraphes
précédents, en adressant & cet effet au Secrétaire Général du Conseil de I'Europe une
déclaration prenant effet a la date de sa réception.

La Partie qui a formulé une réserve au sujet d'un des articles mentionnés au paragraphe 2 du
présent article ne peut prétendre & l'application de cet article par une autre Partie. Cependant,
elle peut, si la réserve est partielle ou conditionnelle, prétendre & I'application de cet article
dans la mesure ot elle I'a accepté.

Article 34 — Dénonciation

Toute Partie peut, dans la mesure o elle est concernée, dénoncer le présent Protocole par
notification adressée au Secrétaire Général du Conseil de I'Europe.

Cette dénonciation prendra effet le premier jour du mois suivant I'expiration d'une période de
trois mois aprés la date a laquelle le Secrétaire Général en aura regu notification.

La dénonciation de la Convention entraine automatiquement la dénonciation du présent
Protocole.

Article 35 ~ Notiﬁcations'

Le Secrétaire Général du Conseil de I'Europe notifie aux Etats membres du Conseil de
I'Europe et a tout Etat ayant adhéré au présent Protocole:

a toute signature;
b le dépbt de tout instrument de ratification, d'acceptation, d'approbation ou d'adhésion;
¢ toute date d'entrée en vigueur du présent protocole, conformément aux articles 30 et 31;

d tous autres actes, déclarations, notifications ou communicationg.,’_,ayant trait au présent
Protocole. PR
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En foi de quoi, les soussignés, dament autorisés a cet effet, ont signé le présent Protocole.

Fait a Strasbourg, le 8 novembre 2001, en frangais et en anglais, les deux textes faisant
également foi, en un seul exemplaire qui sera déposé dans les archives du Conseil de
I'Europe. Le Secrétaire Général du Conseil de I'Europe en communiquera copie certifiée
conforme a chacun des Etats membres du Conseil de I'Europe ainsi qu'a tout Etat non
membre ayant adhéré a la Convention.
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CONSEIL DE LEUROPE
European Treaty Series - No. 182

Second Additional Protocol to the European Convention on Mutual Assistance
in Criminal Matters '

Strasbourg, 8.X1.2001

The member-States of the Council of Europe, signatory to this Protocol,
Having regard to their undertakings under the Statute of the Council of Europe;

Desirous of further contributing to safeguard human rights, uphold the rule of IaW and support
the demacratic fabric of society;

Considering it desirable to that effect to stréngthen their individual and collective ability to
respond to crime;

Decided to improve on and supplement in certain aspects the European Convention on
Mutual Assistance in Criminal Matters done at Strasbourg on 20 April 1959 (hereinafter
referred to as "the Convention"), as well as the Additional Protocol thereto, done at Strasbourg
on 17 March 1978;

Taking into consideration the Convention for the Protection of Human Rights and
Fundamental Freedoms, done at Rome on 4 November 1950, as well as the Convention for
the Protection of Individuals with regard to Automatic Processing of Personal Data done at
Strasbourg on 28 January 1981,

Have agreed as follows:
Chapter |
A.rticle' 1 - Scope
Article 1 of the Convention shall be réplaced by the following proviéions:

"1 The Parties undertake promptly to afford each other, in accordance with the provisions of
this Convention, the widest measure of mutual assistance in proceedings in respect of
offences the punishment of which, at the time of the request for assistance, falls within
the jurisdiction of the judicial authorities of the requesting Party.

‘2 This Convention does not apply to arrests, the enforcement of verdicts or offences under
military law which are not offences under ordinary criminal law.

R, T,
3 Mutual assistance may also be afforded in proceedings brought by the; admlnlstratlve\

authorities in respect of acts which are punishable ‘under the natighal’ Iaw of, the ™
requesting or the requested Party by virtue of being infringements of"the rules of Iaw }X

where the decision may give rise to proceedings before a court hagnng jUI’ISdICﬂOI'I i ‘
particular in criminal matters. . i T 4 o f
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4  Mutual assistance shall not be refused solely on the grounds that it relates to acts for
which a legal person may be held liable in-the requesting Party."

Article 2 - Presence of officials of the requesting Party

Article 4 of the Convention shall be supplemented by the following text, the original Article 4 of
the Convention becoming paragraph 1 and the provisions below becoming paragraph 2:

"2 Requests for the presence of such officials or interested persons should not be refused
where that presence is likely to render the execution of the request for assistance more
responsive to the needs of the requesting Party and, therefore, likely to avoid the need
for supplementary requests for assistance."

Article 3—- Temporary transfer of detained persons to the territory of the requesting

Party
Article 11 of the Convention shall be replaced by the following provisions:

"1 A person in custody whose personal appearance for evidentiary purposes other than for
standing trial is applied for by the requesting Party shall be temporarily transferred to its
territory, provided that he or she shall be sent back within the period stipulated by the
requested Party and subject to the provisions of Article 12 of this Convention, in so far as
these are applicable.

Transfer may be refused if:
a the person in custody does not consent;

b his or her presence is necessary at criminal proceedings pe'nding in the territory of
the requested Party;

"¢ transfer is liable to prolong his or her detention, or

d there are other overriding Qrounds for not transferring him or her to the territory of
the requesting Party.

2 Subject to the provisions of Article 2 of this Convention, in a case coming within
paragraph 1, transit of the person in custody through the territory of a third Party, shall be
granted on application, accompanied by all necessary documents, addressed by the
Ministry of Justice of the requesting Party to the Ministry. of Justice of the Party through
whose territory transit is requested. A Party may refuse to grant transit to its own
nationals.

3 The transferred person shall remain in custody in the territory of the requesting Party
and, where applicable, in. the territory of the Party through which transit is requested,
unless the Party from whom transfer is requested applies for his or her release."

Article 4 — Channels of communication

o

Article 15 of the Convention shall be replaced by the following provisions:

"1 Requests for mutual assistance, as well as spontaneous information, sﬁall be addressed
in writing by the Ministry of Justice of the requesting Party to the Mlmstry of-Justice-of the\
requested Party and shall be returned through the same channels/ However they may 3
be forwarded directly by the judicial authorities of the requestlngaParty to. the Ju | ’?
authorities of the requested Party and retured thmugh the §gﬂe ch nn;ls~ %
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execute requests received by electronic or other means of teIecommuryCatlon wr

Applications as referred to in Article 11 of this Convention and Article 13 of the Second
Additional Protocol to this Convention shall in all cases be addressed by the Ministry of.
Justice of the requesting Party to the Ministry of Justice of the requested Party and shall

"be returned through the same channels.

Requests for mutual assistance concerning proceedings as mentioned in paragraph 3 of
Article 1 of this Convention may also be forwarded directly. by the administrative or
judicial authorities of the requesting Party to the administrative or judicial authorities of
the requested Party, as the case may be, and returned through the same channels.

Requests for mutual assistance made under Articles 18 and 19 of the Second Additional
Protocol to this Convention may also be forwarded directly by the competent authorities
of the requesting Party to the competent authorities of the requested Party.

Requests provided for in paragraph 1 of Article 13 of this Convention may be addressed
directly by the judicial authorities concerned to the appropriate authorities of the
requested Party, and the replies may be returned directly by those authorities. Requests
provided for in paragraph 2 of Article 13 of this Convention shall be addressed by the
Ministry of Justice of the requesting Party to the Ministry of Justice of the requested

Party.

Requests for copies of convictions and measures as referred to in Article 4 of the
Additional Protocol to the Convention may be made directly to the competent authorities.
Any Contracting State may, at any time, by a declaration addressed to the Secretary
General of the Council of Europe, define what authorities it will, for the purpose of this
paragraph, deem competent authorities.

In urgent cases, where direct transmission is permitted under this Convention, it may
take place through the International Criminal Police Organisation (Interpol).

Any Party may, at any time, by a declaration addressed to the Secretary General of the
Council of Europe, reserve the right to make the execution of requests, or specified
requests, for mutual assistance dependent on one or more of the following conditions:

P

a that a copy of the request be forwarded to the central authority designated in that
declaration;

b that requests, except urgent requests, be forwarded to the central authority
designated in that declaration;

¢ that, in case of direct transmission for reasons of urgency, a copy shall be
transmitted at the same time to its Ministry of Justice;

d that some or all requests for assistance shall be sent to it through channels other
than those provided for in this article.

Requests for mutual assistance and any other communications under this Convention or
its Protocols may be forwarded through any electronic or other means of
telecommunication provided that the requesting Party is prepared, upon request, to
produce at any time a written record of it and the original. However, any Contracting
State, may by a declaration addressed at any time to the Secretary General.of the
Council of Europe, establish the conditions under which it shall be wrlllgg’to accept and

'h '.". el
The provisions of this article are without prejudice to those of bllatéral agreements or* l.

arrangements in force between Parties which prowde for the dlrect— transmrssron of /,
requests for assistance between their respective authorities." \\ v TE T ,' .

"
- .
< %%

ot ¥
AR
\oge

a ;ﬁ' §

L sty
i+



. ETS 182 — Mutual Assistance in Criminal Matters (Second Protocol), 8.X1.2001

Article 5 — Costs
Article 20 of the Convention shall be replaced by the following provisions:

"{ Parties shall not claim from each other the refund of any costs resulting from the
application of this Convention or its Protocols, except:

a  costs incurred by the attendance of experts in the territory of the requested Party;

b  costs incurred by the transfer of a person in custody carried out under Articles 13
or 14 of the Second Additional Protocol to this Convention, or Article 11 of this
Convention;

¢ costs of a substantial or extraordinary nature.

2 However, the cost of establishing a video or telephone link, costs related to the servicing
of a video or telephone link in the requested Party, the remuneration of interpreters
provided by it and allowances to witnesses and their. travelling expenses in the requested
Party shall be refunded by the requesting Party to the requested Party, unless the
Parties agree otherwise. '

3 Parties shall consult with each other with a view to making arrangements for the payment -
of costs claimable under paragraph 1.c above.

4 The provisions of this article shall apply without prejudice to the provisions of Article 10,
paragraph 3, of this Convention."

Article 6 — Judicial authorities
Article 24 of the Convention shall be replaced by the following provisions:

"Any State shall at the time of signature or when depositing its instrument of ratification,
acceptance, approval or accession, by means of a declaration addressed to the Secretary
General of the Council of Europe, define what authorities it will, for the purpose of the
Convention, deem judicial authorities. It subsequently may, at any time and in the same
manner, change the terms of its declaration."”

~ Chapter li
Article 7 — Postponed execution of requests.

1 The requested Party may postpone action on a request if such action would prejudice
investigations, prosecutions or related proceedings by its authorities.

2  Before refusing or postponing assistance, the requested Party shall, where appropriate after
having consulted with the requesting Party, consider whether the request may be granted
partially or subject to such conditions as it deems necessary.

3 If the request is postponed, reasons shall be given for the postponement. The~-requested
Party shall also inform the requesting Party of any reasons that render |mp055|ble the
execution of the request or are likely to delay it signifi cantly
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Article 8 - Procedure

Notwithstanding the provisions of Article 3 of the Convention, where requests specify
formalities or procedures which are necessary under the law of the requesting Party, even if
unfamiliar to the requested Party, the latter shall comply with such requests to the extent that
the action sought is not contrary to fundamental principles of its law, unless otherwise
provided for in this Protocol.

Article 9 - Heaﬁng by video conference

If a person is in one Party's territory and has to be heard as a witness or expert by the judicial
authorities of another Party, the latter may, where it is not desirable or possible for the person
to be heard to appear in its territory in person, request that the hearing take place by video
conference, as provided for in paragraphs 2 to 7.

The requested Party shall agree to the hearing by video conference provided that the use of
the video conference is not contrary to fundamental principles of its law and on condition that
it has the technical means to carry out the hearing. If the requested Party has no access to
the technical means for video conferencing, such means may be made available to it by the
requesting Party by mutual agreement. '

Requests for a hearing by video conference shall contain, in addition to the information
referred to in Article 14 of the Convention, the reason why it is not desirable or possible for the
witness or expert to attend in person, the name of the judicial authority and of the persons
who will be conducting the hearing. '

The judicial authority of the requested Party shall summon the person concerned to appear in
accordance with the forms laid down by its law.

With reference to hearing by video conference, the following rules shall apply:

a a judicial authority of the requested Party shall be present during the hearing, where
necessary assisted by an interpreter, and shall also be responsible for ensuring both the
identification of the person to be heard and respect for the fundamental principles of the
law of the requested Party. If the judicial authority of the requested Party is of the view
that during the hearing the fundamental principles of the law of the requested Party are
being infringed, it shall immediately take the necessary measures to ensure that the
hearing continues in accordance with the said principles;

b measures for the protection of the person' to be heard shall be agreed, where necessary,
between the competent authorities of the requesting and the requested Parties; "

¢’ the hearing shali be conducted directly by, or under the direction of, the judicial authority
of the requesting Party in accordance with its own laws;

d at the request of the requesting Party or the person to be heard, the requested Party
shall ensure that the person to be heard is assisted by an interpreter, if necessary; '
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Without prejudice to any measures agreed for the protection of persons, the judicial authority
of the requested Party shall on the conclusion of the hearing draw up minutes indicating the
date and place of the hearing, the identity of the person heard, the identities and functions of
all other persons in the requested Party participating in the hearing, any oaths taken and the
technical conditions under which the hearing took place. The document shall be forwarded by
the competent authority of the requested Party to the competent authority of the requesting
Party.

Each Party shall take the necessary measures to ensure that, where witnesses or experts are
being heard within its territory, in accordance with this article, and refuse to testify when under
an obligation to testify ‘or do not testify according to the truth, its national law applies in the
same way as if the hearing took place in a national procedure.

Parties may at their discretion also apply the provisions of this article, where appropriate and
with the agreement of their competent judicial authorities, to hearings by video conference
involving the accused person or the suspect. In this case, the decision to hold the video
conference, and the manner in which the video conference shall be carried out, shall be
subject to agreement between the Parties concerned, in accordance with their national law
and relevant international instruments. Hearings involving the accused person or the suspect
shall only be carried out with his or her consent.

Any Contracting State may, at any time, by means of a declaration addressed to the
Secretary General of the Council of Europe, declare that it will not avail itself of the possibility
provided in paragraph 8 above of also applying the provisions of this article to hearings by
video conference involving the accused person or the suspect.

Article 10 — Hearing by telephone conference

If a person is in one Party's territory and has to be heard as a witness or expert by judicial
authorities of another Party, the latter may, where its national law so provides, request the
assistance of the former Party to enable the hearing to take place by telephone conference,
as provided for in paragraphs 2 to 6.

A hearing may be conducted by telephone conference only if the witness or expert agrees
that the hearing take place by that method.

The requested Party shall agree to the hearing by telephone conference where this is not
contrary to fundamental principles of its law.

A request for a hearing by telephone conference shall contain, in addition to the information
referred to in Article 14 of the Convention, the name of the judicial authority and of the
persons who will be conducting the hearing and an indication that the witness or expert is
willing to take part in a hearing by telephone conference.

The practical arrangements regarding the hearing shall be agreed between the Parties
concerned. When agreeing such arrangements, the requested Party shall undertake to:

a  notify the witness or expert concerned of the time and the venue of the hearing;
b ensure the identification of the withess or expert;

< verify that the withess or expert agrees to the heanng by telephone cahferencé

The requested Party may make its agreement subject, fully or in part to the relevant;
provisions of Article 9, paragraphs 5 and 7. 3 S %




ETS 182 — Mutual Assistance in Criminal Matters (Second Protocol), 8.X1.2001

Article 11 — Spontaneous information

Without prejudice to their own investigations or proceedings, the competent authorities of a
Party may, without prior request, forward to the competent authorities of another Party
information obtained within the framework of their own investigations, when they consider that
the disclosure of such information might assist the receiving Party in initiating or carmying out
investigations or proceedings, or might lead to a request by that Party under the Convention
or its Protocols.

The providing Party may, pursuant to its national law,.impose conditions on the use of such
information by the receiving Party.

The receiving Party shall be bound by those conditions.

However, any Contracting State may, at any time, by means of a declaration addressed to the
Secretary General of the Council of Europe, declare that it reserves the right not to be bound
by the conditions imposed by the providing Party under paragraph 2 above, unless it receives
prior notice of the nature of the information to be provided and agrees to its transmission.

Article 12 — Restitution

At the request of the requesting Party and. without prejudice to the rights of bona fide third
parties, the requested Party may place articles obtained by criminal means at the disposal of
the requesting Party with a view to their return to their rightful owners.

In applying Articles 3 and 6 of the Convention, the requested Party may waive the return of
articles either before or after handing them over to the requesting Party if the restitution of
such articles to the rightful owner may be facilitated thereby. The rights of bona ﬁde third
parties shall not be affected.

In the event of a waiver before handing over the articles to the requesting Party, the
requested Party shall exercise no security right or other right of recourse under tax or customs
legisiation in respect of these articles.

A waiver as referred to in paragraph 2 shall be without prejudice to the right of the requested
Party to collect taxes or duties from the rightful owner.

Article 13 — Tempor’ary transfer of detained persons to the requested Party

Where there is agreement between the competent authorities of the Parties concerned, a
Party which has requested an investigation for which the presence of a person held in custody
on its own territory is required may temporarily transfer that person to the territory of the Party
in which the investigation is to take place.

The agreement shall cover the arrangements for the temporary transfer of the person and the
date by which the person must be returned to the territory of the requesting Party.

Where consent to the transfer is required from the person concerned, a statement of consent
or a copy thereof shall be provided promptly to the requested Party.

e
2T RS

The transferred person shall remain in custody in the territory of the requested Party ari'
where applicable, in the territory of the Party through which transit is requested UnIeSS 1h
Party from which the person was transferred applies for his or her release. . . -,' _'_ L :
The period of custody in the territory of the requested Party shall be deducted from the penodi
of detention which the person concerned is or will be obliged to undergo in the terrltory of the

requesting Party.
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The provisions of Article 11, paragraph 2, and Article 12 of the Convention shall apply mutatis '
mutandis. _

Any Contracting State may at any time, by means of a declaration addressed to the Secretary
General of the Council of Europe, declare that before an agreement is reached under
paragraph 1 of this article, the consent referred to in paragraph 3 of this article will be
required, or will be required under certain conditions indicated in the declaration.

Article 14 — Personal appearance of transferred sentenced persons

The provisions of Articles 11 and 12 of the Convention shall apply mutatis mutandis also to
persons who are in custody in the requested Party, pursuant to having been transferred in
order to serve a sentence passed in the requesting Party, where their personal appearance
for purposes of review of the judgement is applied for by the requesting Party.

Article 15 — Language of procedural documents and judicial decisions to be served

The provisions of this article shall apply to any request for service under Article 7 of the
Convention or Article 3 of the Additional Protacol thereto.

Procedural documents and judicial decisions shall in all cases be transmltted in the language,
or the languages, in which they were issued.

Notwithstanding the provisions of Article 16 of the Convention, if the authority that issued the
papers knows or has reasons to believe that the addressee understands only some other
language, the papers, or at least the most important passages thereof, shall be accompanied
by a translation into that other language.

Notwithstanding the provisions of Article 16 of the Convention, procedural documents and
judicial decisions shall, for the benefit of the authorities of the requested Party, be
accompanied by a short summary of their contents translated into the language, or one of the
languages, of that Party.

Article 16 — Service by post

The competent judicial authorities of any Party may directly address, by post, procedural
"documents and judicial decisions, to persons who are in the territory of any other Party.

Procedural documents and judicial decisions shall be accompanied by a report stating that the
addressee may obtain information from the authority identified in the report regarding his or
"her rights and obligations concerning the service of the papers. The provisions of paragraph 3
of Article 15 above shall apply to that report.

The provisions of Articles 8, 9 and 12 of the Convention shall apply mutatis mutandis to
service by post. )

The provisions of paragraphs 1, 2 and 3 of Article 15 above shall also apply to service by
post.
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Article 17 — Cross-border observations

Police officers of one of the Parties who, within the framework of a criminal investigation, are
keeping under observation in their country a person who is presumed to have taken part in a
criminal offence to which extradition may apply, or a person who it is strongly believed will
lead to the identification or location of the above-mentioned person, shall be authorised to

continue their observation in the territory of another Party where the latter has authorised -

cross-border observation in response to a request for assistance which has previously been
submitted. Conditions may be attached to the authorisation.

On request, the observation will be entrusted to officers of the Party in whose territory it is
carried out. '

The request for assistance referred to in the first sub-paragraph must be sent to an authority
designated by each Party and having jurisdiction to grant or to forward the requested
authorisation.

Where, for particularly urgent reasons, prior authorisation of the other Party cannot be
requested, the officers conducting the observation within the framework of a criminal
investigation shall be authorised to continue beyond the border the observation of a person
presumed to have committed offences listed in paragraph 6, provided that the following
conditions are met:

a the authorities of the Party designated under paragraph 4, in whose territory the -

observation is to be continued, must be notified lmmedlately, during the observation, that
the border has been crossed;

b a request for assistance submitted in accordance with paragraph 1 and outlining the
grounds for crossing the border without prior authorisation shall be submitted without
delay.

Observation shall cease as soon as the Party in whose territory it is taking place so requests,
following the notification referred to in a. or the request referred to in b. or where authorisation
has not been obtained within five hours of the border being crossed.

The observation referred to in paragraphs 1 and 2 shall be carried out only under the following
general conditions:

a i The officers conducting the observation must comply with the provisions of this article
and with the law of the Party in whose territory they are operating; they must obey the
instructions of the local responsible authorities.

b Except in the situations provided for in paragraph 2, the officers shall, during the
observation, carry a document certifying that authorisation has been granted.

¢ The officers conducting the observation must be able at all times to provide proof that
they are acting in an official capacity.

d The officers conducting the observation may carry their service weapons during the
observation, save where specifically otherwise decided by the requested P,;r-ty* fﬁe:r use
shall be prohibited save in cases of legitimate self-defence. A aT h

P K
foa e

e Entry into private homes and places not accessuble to the public shall be prohlblted .

f  The officers conducting the observation may neither stop and questlon nor arrest the /

person under observation.
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g Al operations shall be the subject of a report to the authorities of the Party in whose
territory they took place; the officers conducting the observation may be required to
appear in person.

h  The authorities of the Party from which the observing officers have come shall, when
requested by the authorities of the Party in whose territory the observation took place,
assist the enquiry subsequent to the operation in which they took part, including legal
proceedings.

Parties shall at the time of signature or when depositing their instrument of ratification,
acceptance, approval or accession, by means of a declaration addressed to the Secretary
General of the Council of Europe, indicate both the officers and authorities that they designate
for the purposes of paragraphs 1 and 2 of this article. They subsequently may, at any time
and in the same manner, change the terms of their declaration.

The Parties may, at bilateral level, extend the scope of this article and adopt additional
measures in implementation thereof.

The observation referred to in paragraph 2 may take place only for one of the following
criminal offences:

— assassination;

— murder;

- rape;

— arson;

— counterfeiting;

— armed robbery and receiving of stolen goods;
—  extortion;

— kidnapping and hostage taking;

—~ traffic in human beings;

— illicit traffic in narcotic drugs and psychotropic substances;
—  breach of the laws on arms and explosives;
— use of explosives;

— illicit carriage of toxic and dangerous waste;
— smuggling of aliens;

— sexual abuse of children.

Article 18 — Controlled delivery

Each Party undertakes to ensure that, at the request of another Party, controlled deliveries
may be permitted on its territory in the framework of criminal investigations into extraditable
offences.

The decision to carry out controlled deliveries shall be taken in each individual case by the
competent authorities of the requested Party, with due regard to the national law of that Party.

Controlled deliveries shall take place in accordance with the procedures of the requested
Party. Competence to act, direct and control operations shall lie with the competent
authorities of that Party.

Parties shall at the time of signature or when depositing their instrument of ratification,
acceptance, approval or accession, by means of a declaration addressedmtp;ﬂji?Seogetary
General of the Council of Europe, indicate the authorities that are competgp’{;{or‘lme'pur;p‘_ es
of this article. They subsequently may, at any time and in the same manngr, ;cha".qgg,,t\heﬂ_;él L)

of their declaration. i i,
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Article 19 — Covert investigations

The requesting and the requested Parties may agree to assist one another in the conduct of
investigations into crime by officers acting under covert or false identity (covert investigations).

The decision on the request is taken in each individual case by the competent authorities of
the requested Party with due regard to its national law and procedures. The duration of the
covert investigation, the detailed conditions, and the legal status of the officers concerned
during covert investigations shall be agreed between the Parties with due regard to their
national law and procedures.

Covert investigations shall take place in accordance with the national law and procedures of
the Party on the territory of which the covert investigation takes place. The Parties involved
shall co-operate to ensure that the covert investigation is prepared and supervised and to
make arrangements for the security of the officers acting under covert or false identity.

Parties shall at the time of signature or when depositing their instrument of ratification,
acceptance, approval or accession, by means of a declaration addressed to the Secretary
General of the Council of Europe, indicate the authorities that are competent for the purposes
of paragraph 2 of this article. They subsequently may, at any time and in the same manner,
change the terms of their declaration.

-Article 20 — Joint investigation teams

By mutual agreement, the competent authorities of two or more Parties may set up a joint
investigation team for a specific purpose and a limited period, which may be extended by
mutual consent, to carry out criminal investigations in one or more of the Parties setting up the
team. The composition of the team shall be set out in the agreement.

A joint investigation team may, in particular, be set up where:

a a Pary's investigations into criminal offences require difficult and demanding
investigations having links with other Parties;

b a number of Parties are conducting investigations into criminal offences in which the
circumstances of the case necessitate co-ordinated, concerted action in the Parties
involved.

A reduest for the setting up of a joint investigation team may be made by any of the Parties
concerned. The team shall be set up in one of the Parties in which the investigations are
expected to be carried out.

In addition to the information referred to in the relevant provisions of Article 14 of the
Convention, requests for the setting up of a joint investigation team shall include proposals for
the composition of the team. -

A joint investigation team shall operate in the territory of the Parties setting up the team under
the following general conditions:

a the leader of the team shall be a representative of the competent authority participating
in criminal investigations from the Party in which the team operates. The leader of the
team shall act within the limits of his or her competence under national law;

b the team shall carry out its operations in accordance with the law of thef’ar:&,, in WN
operates. The members and seconded members of the team shall carryout their tasks;

under the leadership of the person referred to in sub-paragraph a, ta'king"into"éoqgurit’_tﬁpﬁ‘.
conditions set by their own authorities in the agreement on setting up the team; . @'9
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¢ the Party in which the team operates shall make the necessary organisational
arrangements for it to do so.

in this article, members of the joint investigation team from the Party in which the team
operates are referred to as "members", while members from Parties other than the Party in
which the team operates are referred to as "seconded members”.

Seconded members of the joint investigation team shall be entitled to be present when
investigative measures are taken in the Party of operation. However, the leader of the team
may, for particular reasons, in accordance with the law of the Party where the team operates,
decide otherwise.

Seconded members of the joint investigation team may, in accordance with the law of the
Party where the team operates, be entrusted by the leader of the team with the task of taking
certain investigative measures where this has been approved by the competent authorities of
the Party of operation and the seconding Party.

Where the joint investigation team needs investigative measures to be taken in one of the
Parties setting up the team, members seconded to the team by that Party may request their
own competent authorities to take those measures. Those measures shall be considered in
that Party under the conditions which would apply if they were requested in a national
investigation. '

Where the joint investigation team needs assistance from a Party other than those which have
set up the team, or from a third State, the request for assistance may be made by the
competent authorities of the State of operation to the competent authorities of the other State
concerned in accordance with the relevant instruments or arrangements.

A seconded member of the joint investigation team may, in accordance with his or her
national law and within the limits of his or her competence, provide the team with information
available in the Party which has seconded him or her for the purpose of the criminal
investigations conducted by the team.

information lawfully obtained by a member or seconded member while part of a joint
investigation team which is not otherwise available to the competent authorities of the Parties .
concerned may be used for the following purposes:

a for the purposes for which the team has been set up;

b  subject to the prior consent of the Party where the information became available, for.
detecting, investigating and prosecuting other criminal offences. Such consent may be
withheld only in cases where such use would endanger criminal investigations in the
Party concerned or in respect of which that Party could refuse mutual assistance;

¢ for preventing an immediate and serious threat to public security, and without prejudice
to sub-paragraph b. if subsequently a criminal investigation is opened;

d for other purposes to the extent that this is agreed betweeﬁ Parties setting up the team.

This article shall be without prejudice to any other existing provisions or arrangements on the
setting up or operation of joint investigation teams. '

12
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To the extent that the laws of the Parties concerned or the provisions of any legal instrument
applicable between them permit, arrangements may be agreed for persons other than
representatives of the competent authorities of the Parties setting up the joint investigation
team to take part in the activities of the team. The rights conferred upon the members or
seconded members of the team by virtue of this article shall not apply to these persons unless
the agreement expressly states otherwise.

Article 21 — Criminal liability regarding officials

During the operations referred to in Articles 17, 18, 19 or 20, unless otherwise agreed upon by
the Parties concerned, officials from a Party other than the Party of operation shall be
regarded as officials of the Party of operation with respect to offences committed against them
or by them.

Article 22 - Civil liability regarding officials

Where, in accordance with Articles 17, 18, 19 or 20, officials of a Party are operating in
another Party, the first Party shall be liable for any damage caused by them during their
operations, in accordance with the law of the Party in whose teritory they are operating.

The Party in whose territory the damage referred to in paragraph 1 was.caused shall make
good such damage under the conditions applicable to damage caused by its own officials.

The Party whose officials have caused damage to any person in the territbry of another Party
shall reimburse the latter in full any sums it has paid to the victims or persons entitled on their
behalf.

Without prejudice to the exercise of its rights vis-a-vis third parties and with the exception of
paragraph 3, each Party shall refrain in the case provided for in paragraph 1 from requesting
reimbursement of damages it has sustained from another Party.

The provisions of this article shall apply subject to the proviso that the Parties did not agree
otherwise.

Article 23 — Protection of witnesses

Where a Party requests assistance under the Convention or one of its Protocols in respect of
a witness at risk of intimidation or in need of protection, the competent authorities of the
requesting and requested Parties shall endeavour to agree on measures for the protection of
the person concemed, in accordance with their national law.

Article 24 - Provisional measures

At the request of the requesting Party, the requested Party, in accordance with its national
law, may take provisional measures for the purpose of preserving evidence, maintaining an
existing situation or protecting endangered legal interests.

The requested Party may grant the request partially or subject to conditions, in particular time
limitation.

Article 25 — Confidentiality

The requesting Party may require that the requested Party keep conﬁdzygaheiagt and
substance of the request, except to the extent necessary to execute tF e_;;:requeg.” "ifz.\tLhe
requested Party cannot comply with the requirement of confidentiality, it §régll fprb"mptly_‘l”n,fprr,p
the requesting Party. ' : ,,} R 1\ oY
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Article 26 — Data protection

Personal data transferred from one Party to another as a result of the execution of a request
made under the Convention or any of its Protocols, may be used by the Party to which such
data have been transferred, only:

a for the purpose of proceedings to which the Convention or any of its Protocols apply;

b for other judicial and administrative proceedings directly related to the proceedings
mentioned under (a);

¢ for preventing an immediate and serious threat to public security.

Such data may however be used for any other purpose if prior consent to that effect is given
by either the Party from which the data had been transferred, or the data subject.

Any Party may refuse to transfer personal data obtained as a result of the execution of a
request made under the Convention or any ofits Protocols where

- such data is protected under its national legislation, and

— the Party to which the data should be transferred is not bound by the Convention for the
Protection of Individuals with regard to Automatic Processing of Personal Data, done at
Strasbourg on 28 January 1981, unless the latter Party undertakes to afford such
protection to the data as is required by the former Party.

Any Party that transfers personal data obtained as a result of the execution of a request made
under the Convention or any of its Protocols may require the Party to which the data have
been transferred to give information on the use made with such data.

Any Party may, by a declaration addressed to the Secretary General of the Council of Europe,
require that, within the framework of procedures for which it could have refused or limited the
transmission or the use of personal data in accordance with the provisions of the Convention
or one of its Protocols, personal data transmitted to another Party not be used by the latter for
the purposes of paragraph 1 unless with its previous consent.

Article 27 — Administrative authorities

Parties may at any time, by means of a declaration addressed to the Secretary General of the
Council of Europe, define what authorities they will deem administrative authorities for the
purposes of Article 1, paragraph 3, of the Convention.

Article 28 — Relations with other treaties

The provisions of this Protocol are without prejudice to more extensive regulations in bilateral
or multilateral agreements concluded between Parties in application of Article 26,
paragraph 3, of the Convention.

Article 29 - Friendly settlement

The European Committee on Crime Problems shall be kept informed regarding the
interpretation and application of the Convention and its Protocols, and shall do whatever is
necessary to facilitate a friendly settlement of any difficulty which may arise..out_of their
application. Sp e o Ty

14




ETS 182 — Mutual Assistance in Criminal Matters (Second Protocol), 8.X1.2001

[y e

Chapter Il
Article 30 — Signature and entry into force

1 This Protocol shall be open for signature by the member States of the Council of Europe
which are a Party to or have signed the Convention. It shall be subject to ratification,
acceptance or approval. A signatory may not ratify, accept or approve this Protocol unless it
has previously or simultaneously ratified, accepted or approved the Convention. instruments
of ratification, acceptance or approval shall be deposited with the Secretary General of the
Council of Europe.

2 This Protocol shall enter into force on the first day of the month following the expiration of a
period of three months after the deposit of the third instrument of ratification, acceptance or
approval.

3 In respect of any signatory State which subsequently deposits its instrument of ratification,
acceptance or approval, the Protocol shall enter into force on the first day of the month
following the expiration of a period of three months after the date of deposit.

Article 31 — Accession

1 Any non-member State, which has acceded to the Convention, may accede to this Protocol
after it has entered into force. , : :

2 Such accession shall be effected by depositing with the Secretary General of the Council of
Europe an instrument of accession. '

3 In respect of any acceding State, the Protocol shall enter into force on the first day of the
month following the expiration of a period of three months after the date of the deposit of the
instrument of accession. :

Article 32 — Territorial application

1 Any State may at the time of signature or when depositing its instrument of ratification,
acceptance, approval or accession, specify the territory or territories to which this Protocol
shall apply.

2 Any State may, at any later date, by declaration addressed to the Secretary General of the
Council of Europe, extend the application of this Protocol to any other territory specified in the
declaration. In respect of such territory the Protocol shall enter into force on the first day of the
month following the expiration of a period of three months after the date of receipt of such
declaration by the Secretary General. '

3 Any declaration made under the two preceding paragraphs may, in respect of any territory
specified in such declaration, be withdrawn by a notification addressed to the Secretary
General. The withdrawal shall become effective on the first day of the month following the
expiration of a period of three months after the date or receipt of such notification by the
Secretary General.

Article 33 — Reservations

1 Reservations made by a Party to any provision of the Convention or its Prgtgmlﬁ@! be
applicable also to this Protocol, unless that Party otherwise declares at the J}ir_rj"e,pf sig,n"aﬁlr;q\
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Any State may, at the time of signature or when depositing its instrument of ratification,
acceptance, approval or accession, declare that it avails itself of the right not to accept wholly
or in part any one or more of Articles 16, 17, 18, 19 and 20. No other reservation may be
made.

Any State may wholly or partially withdraw a reservation it has made in accordance with the
foregoing paragraphs, by means of a declaration addressed to the Secretary General of the
Council of Europe, which shall become effective as from the date of its receipt.

Any Party which has made a reservation in respect of any of the articles of this Protocol
mentioned in paragraph 2 above, may not claim the application of that article by another
Party. It may, however, if its reservation is partial or conditional, claim the application of that
provision in so far as it has itself accepted it.

Article 34 — Denunciation

Any Party may, in so far as it is concerned, denounce this Protocol by means of a notification
addressed to the Secretary General of the Council of Europe.

Such denunciation shall become effective on the first day of the month following the expiration
of a period of three months after the date of receipt of the notification by the Secretary
General. ' :

Denunciation of the Convention entails automatically denunciation of this Protocol.
Article 35 — Notifications

The Secretary General of the Council of Europe shall notify the member States of the Council
of Europe and any State which has acceded to this Protocol of:

a  any signature;
b the deposit of any instrument of ratification, acceptance, approval or accession;
¢ any date of entry into force of this Protocol in accordance with Articles 30 and 31;

d any other act, declaration, notification or communication relating to this Protocol.

In witness whereof the undersigned, being duly authorised thereto, have signed this Protocol.

Done at Strasbourg, this 8th day of November 2001, in English and in French, both texts
being equally authentic, in a single copy which shall be deposited in the archives of the
Council of Europe. The Secretary General of the Council of Europe shall transmit certified
copies to each member State of the Council of Europe and to the non-member States which
have acceded to the Convention.
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CEZA iSLERINDE KARSILIKLI ADLi YARDIM AVRUPA SOZLESMESI’NE EK
IKINCI PROTOKOL’E ILISKiN CEKINCELER

"Tiirkiye Cumhuriyeti, 16. maddeye iliskin olarak bagka iilke makamlarninin Tiirkiye’de

bulunan kisilere adli karar ve diger belgelerin posta yoluyla dogrudan tebligini kabul
etmemektedir."

*okok

"Tiirkiye Cumhuriyeti, Ek Ikinci Protokol’iin 33 iincii maddesinin ikinci fikrasina gore, Ek
Protokol’{in 17 nci maddesini kabul etmemektedir."
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RESERVATIONS TO THE SECOND ADDITIONAL PROTOCOL TO THE
EUROPEAN CONVENTION ON MUTUAL ASSISTANCE IN CRIMINAL MATTERS

"In connection with Article 16, Republic of Turkey does not accept directly address, by post of

judicial decisions and other documents by foreign authorities to the persons who are in the
territory of Turkey via mail."

* ok ¥k

"In accordance with Article 33, paragraph 2, of the Second Additional Protocol, the Republic
of Turkey declares that it does not accept Article 17 of the Second Additional Protocol."
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CEZA ISLERINDE KARSILIKLI ADLI YARDIM AVRUPA SOZLESMESI’NE
IKINCI EK PROTOKOL’E BEYANLAR

Tiirkiye Cumhuriyeti, Ceza Islerinde Kargilikli Adli Yardim Avrupa S6zlesmesi’ne ikinci Ek
Protokoliin 4 tincii maddesinin sekizinci fikrasinin b ve ¢ bendi kapsaminda;

-Acil olanlar disinda, taleplerin beyanda belirlenen Merkezi Makama iletilmesi;

-Acele hallerde talebin dogrudan adli makamlara gonderilmesi durumunda, talebin bir
orneginin es zamanh olarak Merkezi Makama da iletilmesi;

Haklarini sakli tuttugunu beyan eder.

R/
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Tiirkiye Cumhuriyeti, Ceza Islerinde Kargilikli Adli Yardim Avrupa Sozlesmesi’ne Ikinci Ek
Protokolin 6 nc1 maddesi kapsaminda Tiirkiye'deki mahkemeler ve Cumhuriyet
bagsavciliklarinin adli merci olarak iletilmesini beyan eder.

/)
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Tiirkiye Cumhuriyeti, Ceza Iglerinde Kargtlikhi Adli Yardim Avrupa Soézlesmesi’ne ikinci Ek
Protokoliin 11 inci maddesinin dordiincii fikrasi kapsaminda, diger devletten saglanacak
bilginin niteligi ve baskasina iletilmesi hakkinda 6nceden haberdar edilmedigi takdirde,
Protokoliin 11 inci maddesinin ikinci fikrasinda belirtilen sartlarla bagli olmama hakkini sakli
tuttugunu beyan eder.

L X4

Tiirkiye Cumhuriyeti, Ceza Islerinde Kargihikhi Adli Yardim Avrupa Sozlesmesi’ne ikinci Ek
Protokoliin 27 nci maddesi kapsaminda, 1 inci maddenin tigiincii fikras1 gergevesinde, cezai
konularda yetkili bir adli merci nezdinde yarg: yolu agik idari yaptiim karan vermeye yetkili
makamlarn, idari makam oldugunu beyan eder.

2
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Tiirkiye, “Ceza Islerinde Karsilikli Adli Yardim Avrupa Sozlesmesi’ne ikinci Ek Protokol”iin
onaylamasimin, hukuken gegerliligi bulunmayan “Kibris Cumhuriyeti”nin anilan Protokole
taraf olan Giiney Kibris Rum Yonetimi tarafindan temsil edildigi iddiasimn herhangi bir
bigimde kabulii anlamina gelmeyecegini ve Tiirkiye’ye sézde Kibris Cumhuriyeti ile isbu
Protokol kapsaminda herhangi bir temasta bulunma yiikiimliiliigii getirmeyecegini beyan eder.

Kibris Cumhuriyeti, Ada’daki Kibris Rum ve Tiirk halklan arasinda ortaklik temeline
dayandinlan uluslararas: antlagmalar uyarinca 1960 yilinda kurulmustur. S6zkonusu ortaklik
Kibris Rum tarafinin 1963 yilinda Kibnis Tiirk tarafim tiim devlet organlanndan zorla\
uzaklagtirarak devleti hukuka aykir bir sekilde ele gegirmesiyle ortadan kalkm1$t1r Boylellkle R
1963 yilindan itibaren Ortaklik Devleti’nden diglanan Kibrish Tiirkler,” kend1 hudutlan
igerisinde orgiitlenerek, devlet otoritesini, salahiyetini ve egemenliginj icra etmektedlr Klbn(szg}'
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Tilrkleri ve Kibrish Rumlan ortaklasa ve dolayisiyla Kibris’1 bir biitiin olarak hukuken veya
fiillen temsil etmeye yetkili tek bir makam mevcut degildir. Bu itibarla, Kibrish Rumlar,
kendileriyle esit haklara sahip Kibrish Tiirkler ya da bir biitiin olarak Kibns {izerinde yetki,
salahiyet veya egemenlik iddiasinda bulunamazlar.
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DECLARATIONS ON SECOND ADDITIONAL PROTOCOL TO THE EUROPEAN
CONVENTION ON MUTUAL ASSISTANCE IN CRIMINAL MATTERS

In accordance with Article 4, paragraph 8 subparagraph b and c¢ of the Second Additional
Protocol to the European Convention on Mutual Assistance in Criminal Matters, the Republic
of Turkey declares that it reserves the right to ensure that;

-requests, except urgent ones, are forwarded to the Central Authority designated in the
declaration;

-in case of direct transmission to the judicial authorities for reasons of urgency, a copy of the
request is transmitted simultaneously to the Central Authority.

C/
0..

In line with Article 6 of the Second Additional Protocol to the European Convention on Mutual
Assistance in Criminal Matters, Republic of Turkey declares that courts and chief public
prosecutor's offices in Turkey shall be designated as judicial authorities.

9,
0.0

In accordance with Article 11, paragraph 4, of the Second Additional Protocol to the European
Convention on Mutual Assistance in Criminal Matters, the Republic of Turkey declares that it
reserves the right not to be bound by the conditions imposed by Article 11, paragraph 2 of the
Protocol unless it receives prior notice of the nature of the information to be provided by the
other State and that the information is to be forwarded to another person.

/
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In accordance with Article 27 of the Second Additional Protocol to the European Convention
on Mutual Assistance in Criminal Matters, the Republic of Turkey declares that for the purposes
of Article 1, paragraph 3, administrative authorities are those that are authorized to impose
administrative sanctions which may be subject to proceedings before a judicial authority having
jurisdiction in criminal matters.

/
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Turkey declares that her signing/ratification of the “Second Additional Protocol to the European
Convention on Mutual Assistance in Criminal Matters” neither amounts to any form of
recognition of the Greek Cypriot Administration’s pretention to represent the defunct “Republic
of Cyprus” as party to the “Second Additional Protocol to the European Convention on Mutual
Assistance in Criminal Matters”, nor should it imply any obligations on the part of Turkey to
enter into any dealing with the so-called Republic of Cyprus within the framework of the said
“Second Additional Protocol to the European Convention on Mutual Assistance in Criminal
Matters”.

“The Republic of Cyprus” was founded as a Partnership State in 1960 by Greek and Turkish
Cypriots in accordance with international treaties. This partnership was destroyed by the Greek
Cypriot side when it unlawfully seized the state by forcibly ejecting all Turklis'ﬁ'" Cygpriot
members in all the state organs in 1963. Eventually, Turkish Cypriots who re excludedff;
the Partnership State in 1963 have organized themselves under their terrlt a,l boundaues and,
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exercise governmental authority, jurisdiction and sovereignty. There is no single authority
which in law or in fact is competent to represent jointly the Turkish Cypriots and the Greek
Cypriots and consequently Cyprus as a whole. Thus, the Greek Cypriots cannot claim authority,
jurisdiction or sovereignty over the Turkish Cypriots who have equal status or over the entire
Island of Cyprus.




