TURKIYE BUYUK MILLET MECLIiSI BASKANLIGINA

2/5018, 2/5001, 2/5002, 2/4986, 2/4974, 2/4932, 2/4923, 2/4861, 2/4862, 2/4842, 2/ 4817,
2/4798, 2/4788, 2/4791 , 2/4771, 2/4748, 2/4730, 2/4701, 2/4681, 2/4668, 2/4669,
214621, 2/4617, 214606, 2/4367, 2/4568, 2/4547, 214541, 2/4542, /4543, 2/4522, 2/4513,
2/4494, 2/4481, 2/4482, 214463, 214464, 2/4456, 2/4437, 2/4413, 2/4361, 2/4341, 2/4308,

274285, 2/4286, 2/4287, 2/4280, 2/4272, 2/4262, 2/4261, 2/4234, 2/4235, 2/4236, 2/4213,
2/4219, 2/4196, 2/4189, 2/4174, 2/4175, 2/4176, 2/4168, 2/4154, 2/4155, 2/4149, 2/4107,
2/4110, 2/4103, 2/4094, 2/4095, 2/4085, 2/4086, 2/4064, 2/4057, 2/4035, 2/4036, 2/4037,
2/4008, 2/3997, 2/3970, 2/3856, 2/3837, 2/3838, 2/3839, 2/3828, 2/3829, 2/3819, 2/3820,
2/3817, 213797, 213796, 2/3765, 2/3736, 2/3731, 2/3703, 2/3589, 2/3584, 2/3548, 2/3531,
2/3532,2/3472, 2/3473, 2/3451, 2/3440, 2/3414, 2/3381, 2/3382, 2/3377, 2/3375, 2/3358,
2/3341, 2/3320, 2/3286, 2/3257, 2/3220, 2/3109, 2/3102, 2/3103, 2/3079, 2/3075, 2/3076,
2/2988, 2/2914, 2/2911, 2/2912, 2/2894, 2/2897, 2/2936, 2/2891, 2/2863. - -2/2864,
2/2865, 2/2851, 2/2852, 2/2853, 2/2831, 2/2798, 2/2627, 2/2577, 2/2574, 2/2564, 2/2559,
2/2540, 2/2541, 2/2531, 2/2532, 2/2493, 2/2474, 2/2470, 2/2446, 2/2449, 2/2426, 2/2437,
2/2398, 2/2387, 2/2367, 2/2263, 2/2239, 2/2211, 2/2210, 2/2185, 2/2186, 2/2181, 2/2182,
2/2183, 2/2160, 2/2161, 2/2162, 2/2145, 2/2136, 2/2099, 2/2059, 2/1994, 2/1983, 2/1989,
2/1977, 2/1913, 2/1906, 2/1812, 2/1769, 2/1737, 2/1742, 2/1717, 2/1720, 2/1721, 2/1711,
271627, 2/1628, 2/1629, 2/1656, 2/1658, 2/1619, 2/1620, 2/1604, 2/1690, 2/1691, 2/1633,
2/1679, 2/1559, 2/1558, 2/1528, 2/1498, 2/1420, 2/1403, 2/1404, 2/1378, 2/1349, 2/1373,
2/1304, 2/1307, 2/1309, 2/1311, 2/1292, 2/1272, 2/1273, 2/1250, 2/1184, 2/1156, 2/1142,
2/1145,2/1112, 2/1115, 2/968, 2/1083, 2/1056, 2/1057, 2/1026, 2/1027, 2/1013, 2/1004,
() 2/996, 2/997, 2/989, 2/916, 2/866, 2/778, 2/451, 2/695, 2/722, 2/448, 2/449, 2/450, 2/453,
g2/457 2/458, 2/502, 2/697, 2/564, 2/584, 2/459, 2/461, 2/474, 2/611, 2/490, 2/504, 2/553,
2/690, 2/565, 2/582,; 21596, 2/600, 2/477, 2/659, 2/493, 2/649, 2/657, 2/682, 2/693, 2/705,
2/462, 27469, 2/614, 2/495, 2/660, 2/526, 2/696, 2/566, 2/576, 2/723, 21599, 2/470, 2/471,
2/608, 2/616, 2/632, 2/663, 2/534, 2/704, 2/726, 2/464, 2/617, 2/483, 2/485, 2/629, 2/531,
21672, 2/540, 2/554, 2/572, 2/472, 2/613, 2/624, 2/625, 2/498, 2/671, 2/537, 2/692, 2/561,
21714, 2/456, 2/594, 21482, 2/488, 2/627, 2/497, 2/500, 2/539, 2/557, 2/563, 2/597, 2/601,
2/618, 2/619, 2/626, 2/630, 2/507, 2/536, 2/677, 2/701, 2/466, 2/621, 2/496, 2/637, 2/645,
2/510,2/542, 2/684, 2/703, 2/569, 2/468, 2/508, 2/512, 2/648, 2/514, 2/650, 2/658, 2/680,
21550, 2/571, 2/605, 2/607, 2/499, 2/511, 2/515, 2/651, 2/517, 2/662, 2/552, 2/709, 2/476,
2/636, 2/501, 2/639, 2/653, 2/519, 2/656, 2/664, 2/698, 2/574, 2/612, 2/479, 2/615, 2/638,
2/522,2/525, 21528, 2/529, 2/530, 2/706, 2/460, 2/463, 2/473, 2/487, 2/635, 2/527, 2/667,
2/668, 2/532, 2/670, 2/452, 2/610, 2/634, 2/505, 2/506, 2/643, 2/665, 2/669, 2/674, 2/538,
2/454, 2/455, 2/642, 2/509, 2/533, 2/676, 2/541, 2/679, 21567, 21577, 2/465, 2/602, 2/644,
2/646, 2/673, 2/543, 2/544, 2/547, 2/715, 2/592, 2/593, 2/641, 2/647, 2/681, 2/549, 2/699,
2/579, 21717, 2/581, 2/583, 2/595, 2/598, 2/513, 2/516, 2/518, 2/686, 2/687, 2/691, 2/707,
2/719, 2/467, 21652, 2/655, 2/688, 2/555, 2/556, 2/694, 2/558, 2/710, 2/721, 2/603, 2/604,
2/654,2/521, 2/524, 2/559, 2/562, 2/712, 2/586, 2/587, 2/606, 2/523, 2/666, 2/675, 2/700,
21708, 2/711, 2/578, 2/580, 2/724, 2/475, 2/478, 2/631, 2/661, 2/535, 2/678, 2/545, 2/702,
2/720, 2/589, 2/609, 2/480, 2/633, 2/546, 2/683, 2/548, 2/560, 2/568, 2/570, 2/588, 2/481,
2/484,2/486, 2/492, 21685, 2/573, 2/575, 2/716, 2/585, 2/591, 2/620, 2/622, 2/623, 2/520,
2/551, 2/689, 2/713, 2/718, 2/725, 2/590, 2/489, 2/491, 2/628, 2/494, 2/503, 2/640, 2/1096




Esas numarah kanun tekliflerimin, TBMM I¢ Tiiziigiintin 77. Maddesinin 1. Fikras1 uyarinca

28. Yasama Doneminde yenilenmesini arz ve talep ederim. 07.06.2023
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2/2300,2/2292,2/2248,2/2247,2/2222,2/2221,2/2219,2/2185,2/2139,2/21;3;&/2109,
2/2105,2/2104,2/2095,2/2090,2/2046,2/2026,2/2020,2/2019,2/2018,2/2017, iﬁ£<\ 2/2015,
2/2012,2/2006,2/2005,2/1993,2/1992,2/1991,2/1983,2/1982,2/1980,2/1979,2/1976}2/1975,
2/1974, 2/1973, 2/1972, 2/1971, 2/1960, 2/1959, 2/1953, 2/1952,
2/1951, 2/1943, 2/1942, 2/1939, 2/1935, 2/1934, 2/1928, 2/1927, 2/1925, 2/1922, 2/1915,
2/1911,2/1910,2/1909,2/1908,2/1899,2/1897,2/1892,2/1891,2/1890,2/1883,2/1882,
2/1878,2/1876,2/1874,2/1871,2/1867,2/1866,2/1865,2/1855,2/1853,2/1852,2/1848,2/1847,
2/1846,2/1845,2/1844,2/1843,2/1842,2/1841,2/1840,2/1839,2/1824,2/1818,2/1816,2/1815,
2/1804,2/1803,2/1797,2/1796,2/1795,2/1794,2/1792,2/1791,2/1790,2/1789,2/1788,2/1775,
2/1761,2/1749,2/1745,2/1740,2/1736,2/1730,2/1721,2/1680,2/1661,2/1655,2/1646,2/1645,
2/1635,2/1530,2/1627,2/1621,2/1591,2/1577,2/1565,2/1555,2/1549,2/1548,2/1539,2/1526,
2/1522,2/1521,2/1503,2/1494,2/1493,2/1490,2/1442,2/1404,2/1403,2/1394,2/1374,2/1373,
2/1372,2/1371,2/1342,2/1338,2/1333,2/1326,2/1264,2/1239,2/1228,2/1227,2/1226,2/1219,
2/1209,2/1193,2/1083,2/1066,2/1062,2/1035,2/1030,2/1029,2/1013,2/1012,2/1011,2/1010,
2/1009,2/996,2/984,2/982,2/981,2/976,2/973,2/972,2/970,2/969,2/963,2/961,2/959,
2/957,2/956,2/954,2/943,2/898,2/897,2/885,2/882,2/872,2/857,2/851,2/837,2/812,2/749,

2/746,2/727,2/725,2/724,2/718,2/711,2/699,2/698,2/697,2/679,2/670,2/645,2/644,
2/643,2/642,2/640,2/639,2/635,2/634,2/611,2/610,2/607,2/606,2/605,2/596,2/595,2/568,
2/567,2/566,2/563,2/560,2/537,2/536,2/535,2/508,2/507,2/506,2/491,2/488,2/487,2/481,
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TURKIYE BUYUK MILLET MECLIiSi BASKANLIGI’'NA

5271 Sayih Ceza Muhakemesi Kanununda degisiklik yapilmasina dair kanun teklifi ve
gerekgesi ekte sunulmustur. 22/06/2017

Geregini saygilarimla arz ederim.
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GEREKCE

2709 Sayih 1982 Anayasamuzin temel hak ve hiirriyetler boliimii kisi hak ve
hitrriyetleri kisminda yer alan 36. Maddesi hak arama hitrriyetini diizenlemektedir. Buna gore;
“ Herkes, mesru vasita ve yollardan faydalanmak suretiyle yargl mercileri 6niinde davaci veya
davali olarak iddia ve savunma ile adil yargilanma hakkina sahiptir. Higbir mahkeme, gorev
ve yetkisi i¢indeki davaya bakmaktan kaginamaz.”

Hak arama hiirriyeti genel olarak pozitif hukuk tarafindan tanmmig haklarin 6n sart1 ve
usulii giivencesi anlagilir. Hak arama insan tabiatinin duraksamadan ve kendiliginden ortaya
koydugu dinamik bir eylemdir. Hukuk devleti ilkesinin bir geregi olarak toplumda yasayan
bireylerin hakkim arama 6zgiirliigiine sahip olmas1 yargi kararlariyla somutlasan adaleti ifade
eder. Oyle ki, bireylerin hakkim mahkeme oniinde hicbir engelle karsilasmadan, hi¢bir
tereddiitte, maddi manevi miikellefiyet altinda bulunmadan serbestge arayabilmesi hukuk
devletinin geregidir.

5271 Sayih Ceza Muhakemeleri Kanunumuzun 173. Maddesi Ugtincii  fikrasi
“Sulh ceza hakimligi, kararimi vermek igin sorusturmanin genisletilmesine gerek goriir ise bu
hususu agik¢a belirtmek suretiyle, o yer Cumhuriyet bagsavcihindan talepte bulunabilir;
kamu davasinin agilmasi icin yeterli nedenler bulunmazsa, istemi gerekceli olarak reddeder;
itiraz edeni giderlere mahkiim eder ve dosyayr Cumhuriyet saveisina gonderir. Cumbhuriyet
savcist, karar itiraz edene ve stipheliye bildirir.” seklinde diizenlenmistir.

Cumbhuriyet saveiligina su¢ duyurusunda bulunarak bir hakkin yerine getirilmesi talep
edilmekle, sug siiphesi altinda olan kimsenin deviet tarafindan cezalandirilabilmesi yahut
aklanabilmesi i¢in yargilamasinin yapiimas: talep edilmektedir. Oyle ki cezalandirma tekeli
yalmz devlet elinde olup devlet bu yetkisini kullanmaktan yerine getirmekten vazgecemez,
kacinamaz.

Degisikligi teklif edilen 5271 Sayili Ceza Muhakemeleri Kanunu 173/3 maddesinde,
saveiliga yapilan sug duyurusu, ihbar {izerine saver tarafindan yapilacak degerlendirmede
kovusturmasz igin yeterli sug siiphesi olusmasi tizerine kovusturma igin saver tarafindan ceza
mahkemesinde dava acilmaktadir. Ancak saveilik tarafindan yapilan degerlendirmede yeterli
su¢ sliphesi olusmamasi iizerine kovusturmaya yer olmadigi karan verilerek ilgilisine
bildirilir. Bu bildirim iizerine ilgili kararin hukuka aykir1 oldugunu itiraz yoluyla ileri siirer, en
tabi hakkini kullanmaktadir. Kovusturmaya yer olmadif1 kararina karsi hakkini aramaktadir.
Ancak bu yararin yasa maddesinde belirtilen yetkili mercii tarafindan itirazinin reddine karar
verilmesi halinde, yargilama giderleri itiraz edene yikletilmektedir. Itiraz eden yargilama
giderlerini karsilamaya ekonomik giicii olan bir kimse degilse itiraz hakkmdar}ﬂ_ Xa_%gfgmeli
midir? [tirazimin hakli yahut haksiz olmasinin anayasal olarak taminan hak armﬁaahﬁgri_y inin

bedele bagh kilinmasi hukuk devleti ilkesiyle bagdasmayacagi agiktir, E;éné&gngleﬂ'&raz {
reddi halinde yargilama giderlerine mahkiimiyet yasadan ¢ikarilarak hak!’ aramahurny]eggrjl
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amaclanmaktadir. R




MADDE GEREKGELERI

MADDE 1- 5217 Sayili Ceza Muhakemesi Kanununun Cumhuriyet Savcisinin kararina itiraz
bashkh 173 maddesinin liciincii fikrasinda yer alan “itiraz edeni giderlere mahkam eder”
cumlesinin yasadan gikarilarak hak arama hirriyetinin gayesinin saglanmasi amaglanmaktadir.

MADDE 2- Yiiriirliik maddesidir.

MADDE 3- Yiiriitme maddesidir.




5271 SAYILI CEZA MUHAKEMESI KANUNUNDA DEGISIKLIK YAPILMASINA
ILiSKiN KANUN TEKLIFi

MADDE 1- 5271 sayil Ceza Muhakemesi Kanunu 173 madde tigiincii fikrasi
asafidaki sekilde degistirilmigtir. '

“(3)Sulh ceza hakimlisi, kararint vermek igin sorusturmanin genisletilmesine Zgerek goriir
ise bu hususu agikga belirimek suretivle, o yer Cumhuriyet bagsaveilidindan talepte
bulunabilir; kamu davasinin agilmas: icin yeterli nedenler bulunmazsa, istemi gerekgeli
olarak reddeder; dosyayr Cumhuriyet saveising gonderir. Cumhuriyet saveisi, karary itivaz
edene ve siipheliye bildirir.”

MADDE 2- Bu Kanun yayimu tarihinde ylirtirliige girer.

MADDE 3- Bu Kanun hiikiimlerini Bakanlar Kurulu yurlitdr.




