TURKIYE BUYUK MILLET MECLiSi BASKANLIGINA

27. Dénemde vermig oldugum;

2/4790, 2/4620, 2/4579, 213940, 2/3941, 2/3890, 2/3436, 2/3372, 2/3252, 2/3221, 2/31865,
2/3156, 213157, 2/3022, 2/2836 2/2788, 2/2789, 2/2666, 22492, 2/2396, 2/1724, 21725,
211698, 2/1144, 21821, 2/825, 2361, 2/362, 2/363, 2/364, 2/365, 2/366, 2/367, 2/368, 2/369,
21370, 21371, 2/372, 2/373, 2/374, 2/375, 2/376, 2/377, 2/378, 21379, 2/380, 2/381, 2/382,
2383, 2/384,2/385, 2/386, 2/387, 2/388, 2/389, 2/390, 2/391, 2/392, 2/393, 2/394, 2/395,
2/396, 2/397, 2/398, 2/399, 2/400, 2/401, 2/402, 2/403, 2/404, 2/405, 2/406, 2/407, 2/408,
2/409, 2/410, 2/411, 21412, 21413, 2/414, 2/415, 2/261, 2/30, 2/262, 2/31, 2/66, 2/1263, 2/264,
2/32, 2167, 21265, 2/266, 2/33, 2/68, 2/267, 2/268, 2/34, 2/69, 2/269, 2/270, 2/35, 2/70, 2/271,
21272, 2}’36 2071, 21273, 21274, 2}’37 2172, 21275, 2/276, 2138, 2/73, 21277, 2!278 2/39 2174,
21278, 2!280 2140, 2175, 2/281, 2/282, 2/41, 2/76, 2/283, 2/42, 2/77, 2/284, 2/43, 2!285
2178, 2/286 244, 2/287 2/79 2/288, 2/45, 2/289, 2/80, 2/290, 2/47, 2!291 2/81,
21292, 2148, 2/293, 2/82, 2/294, 2/49, 2/83, 2/296, 2750, 2/297, 2/84, 21298, 2151, 27299,
2/85, 2/300, 2/52, 2/86, 2/301, 2/53, 2/302, 2/87, 2/303, 2/54, 2/304, 2/88, 2/305,
2/55, 2/306, 2/89, 2/307,2/56, 2/308, 2/90, 2/309, 2/57, 2/310, 2/91, 2/311, 2/58,
21312, 2192, 2/313, 2/59, 2/314, 2/93, 2/315, 2/60, 21316, 2/94, 2/317, 2/61, 2/318,
2/95, 21319, 2/62, 2/320, 2/96, 2/321, 2/63, 2/322, 2/97, 2323, 2/64, 2/324, 2/98,
2/325, 2165, 21328, 2/99, 2/327, 2/328, 2/100, 2/329, 2/330, 2/101, 2/331, 2/332, 2/102,
2/333, 2/334, 2/103, 2/335, 2/336, 2/104, 2/337, 2/338, 2/4, 2/105, 2/339, 2/340, 2/5,
21108, 2/341, 2/342, 2/6, 2/107, 2/343, 2/108, 2/7, 2/109, 2/110, 2/111, 2/112, 2/113, 2/114,
2/115, 2/1186, 21117, 21118, 2119, 2/120, 2/121, 2122, 21123, 2124, 2/125, 2/126, 2{127,
2/128, 2/129, 2130, 2/131, 2/132, 2{133, 2/344, 2/134, 2/345, 2/135, 2/348, 2/136, 2/347,
2/137, 2/348, 2/138, 21349, 2/139, 2/350, 2/T40, 21351, 2/141, 2/352, 2{142, 2/353, 2/143,
21354, 2/144, 2/355, 2/145, 2/356, 2/146, 2/357, 2/147, 2/368, 2/148, 2/359, 2/149, 2/360,
2/150, 21151, 2/152, 21153, 2/154, 2/155, 2/156, 2/157, 2/158, 2/159, 2/160, 2/161, 2/162,
2/163, 2/184, 2/165, 2/166, 2/167, 2/168, 2/169, 2/170, 2171, 2/172, 21173, 21174, 21175,
21176, 21177, 21178, 21179, 2/180, 2/181, 2/182, 2/183, 2/184, 2/185, 2/186, 2/187, 2/188,
2/189, 2/190, 21191, 2/192, 2/193, 2/194, 2/195, 2/196, 2/197, 2/188, 2/199, 2/200, 2/201,
21202, 2/203, 2/204, 2/205, 2/2086, 2/207, 2/208, 2/209, 2/210, 2/211, 2/212, 2/46, 2/213, 2/214,
21215, 212186, 2/217, 2/8, 2/218, 2/219, 2/9,2/220, 2/221, 2/10, 2/222 21223, 211, 2/224,
2/225, 2112, 21226, 2/227, 2113, 2/228, 2/229, 2014, 2)'230 2/231, 2[15 21232, 2/233 2/16,
21234, 2/235, 2117, 2/236, 2/237, 2/18, 2/238, 2/239, 2/19, 21240, 21241, 2120, 2/242, 2/243,
2/21, 2244, 2/245, 2/22, 2/2486, 2/247 2123, 2/248, 21249, 2/24, 2/250, 2/251, 2/25, 2/252,
2/253, 2/286, 2!254, 2/255, 2/27, 21256, 2/257, 2/28, 2/258, 2/259, 2/29 ve 2/260 esas

numarali Kanun Tekliflerimi veniliyorum.
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Av, Dr. M. Sezgin TANRIKULU
Diyarbakir Milletvekili
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TURKIYE BUYUK MILLET MECLISI BASKANLIGINA

26. Dénemde verilen;

212293, 2/2083, 2/2025, 2/1996, 2/1940, 2/1918, 2/1904, 2/1903, 2/1902, 2/1886, 2/1773,
211570, 2/1489, 2/1408, 2/1145, 2/1061, 2/979, 2/836, 2/738,2/359, 2/497, 2/2265, 2/1726,
2/1363, 2/1216, 211205, 2/561, 2/483, 2/405,2/1784, 2/2326, 2/2325, 212257, 2/2217, 2/2216,
211920, 2/1660, 2/739, 2/395, 2/467, 2/466, 2/762, 21722, 2/576, 2/575, 2/569, 2/574, 2/1989,

Sq\ﬂ\ 2/1391, 2/1888, 2/1065, 2/669, 2/668, 2/747, 2/2024, 2/1771, 2/1647,
2/1087,
2/362,2/1566,2/2309,2/2208,2/1995,2/1893,2/1885,2/1702, ,2/1508,2/1416,2/1395,2/1
277,2/1276,2/1272,2/1253,2/1192,2/1178,2/1139,2/1123,2/1078,2/1008,2/971,2/869, 2/

709,2/551,2/501,2/1448,2/447,2/446,2/445,2/429,2/419,2/418,2/417,2/355,2/234,2/1130,.
,212064,2/1756,2/1559,2/1429,2/1428,2/1400,2/1390,2/1389,2/1385,2/1291,2/
1271,2/1269,2/1223,2/1183,2/1168,2/1094,2/903,2/757,2/756,2/753,2/745,2/744,2/632,2/631
,2/630,2/420,2/372,2/2167,2/2129,2/1856,2/1744,2/1743, ,2/1057,2/1047, ,2/1728
,2/1534,2/1204,2/1179,2/1146,2/1077 esas numarah Kanun Tekliflerini yeniliyoru
29.06.2018

Av. Dr. M. Sezgin TANRIKUL
istanbul Milletvekili
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‘ 600 TURKIYE BUYUK MILLET MECLISI BASKANLIGINA

“idari Yargilama Usulii Kanununda Degisiklik Yapilmasi Hakkinda Kanun

Teklifim” gerekgesi ile ekte sunulmustur.
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GENEL GEREKCE

Tiirkiye Cumhuriyeti Anayasasi 138. Madde “Yasama ve yliritme organlar ile
idare, mahkeme kararlarina uymak zorundadir; bu organlar ve idare, mahkeme
kararlarini  hicbir suretle - degistiremez ve bunlarin vyerine getirilmesini
geciktiremez” seklinde tanimlanmistir.

idare Yargilama Usulii Kanunun 28 inci maddesinin (4) numaral fikrasinda 2014
yilinda yapilan bir degisiklikle “Mahkeme kararlarinin siresi icinde kamu
gorevlilerince yerine getirilmemesi halinde tazminat davasi ancak ilgili idare
aleyhine acilabilir.” hiikmi getirilmistir.

Bu hikiim vatandasin hak arama miicadelesinde énemli bir gedik agmistir.
Oyle ki bu uygulama “memura altin kafes” seklinde kamuoyuna yansimistir.
Kanunun onceki halinde “Danistay, bdlge idare mahkemeleri ve idare
mahkemelerinin kararlarinin 30 giin icinde uygulanmasi gerekmekte ve karari
‘kasten yerine getirmeyen’ biirokrat hakkinda tazminat davasi agilabilirken,
yvapilan degisiklikle ‘:‘Mahkeme kararlarinin siiresi iginde kamu gorevlilerince
yerine getirilmemesi halinde tazminat davasi ancak ilgili idare aleyhine
acilabilir” hiikmi vatandaslarin magdur olmasina neden olup mahkeme kararini
uygulamayan memuru adeta koruma kalkani altina almistir. Anayasa’nin ilgili
maddelerinde de belirtilen “mahkeme kararlarina 'uyulmaS| zorunludur ve
yerine getirilmesi geciktirilemez” hilkkmi vatandaslarin devlete olan giiveninin
sekteye ugramamasi icin mutlaka yerine getirilmelidir. Magdur vatandagln keyfi
uygulamalara birakilmasi Anayasa’ya aykiridir.

Kanun teklifimizle idari Yargilama Usulii Kanununun 28 inci maddesinin (4)
numaral fikrasi degistirilmis ve adil olan uygulama, yani; mahkeme kararlarini
uygulamayan kamu gorevlisine tazminat acilabilmesinin 6ni agiimigtir.




IDARI YARGILAMA USULU KANUNUNDA DEGISIKLIK YAPILMASI
HAKKINDA KANUN TEKLIFi

MADDE 1- 6/1/1982 tarihli ve 2577 sayili idari Yargilama Usulii Kanununun
28 inci maddesinin (4) numaral fikras| asagidaki sekilde degistirilmistir.

“4. Mahkeme kararlaninin otuz giin icinde kamu gorevlilerince kasten
yerine getirilmemesi halinde ilgili, idare aleyhine dava acabilecegi gibi, karari
yerine getirmeyen kamu gorevlisi aleyhine de tazminat davasi acilabilir.”

MADDE 2- Bu Kanun yayimi tarihinde yirirlige girer.

MADDE 3- Bu Kanun hiikiimlerini Bakanlar Kurulu yGrGtdr.




